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ETHICS  IN  GOVERNMENT  AND  LOBBYING 
REFORM  PROPOSALS 


FRIDAY,  MARCH  22,  1996 

House  of  Representatives, 
Subcommittee  on  the  Constitution, 

Committee  on  the  Judiciary, 

Washington,  DC. 
The  subcommittee  met,  pursuant  to  notice,  in  room  2237,  Ray- 
bum  House  Office  Building,  Hon.  Charles  T,  Canady  (chairman  of 
the  subcommittee)  presiding. 

Present:  Representatives  Charles  T.  Canady,  Henry  J.  Hyde,  Bob 
Inglis,  Michael  Patrick  Flanagan,  F.  James  Sensenbrenner,  Jr., 
Bob  Goodlatte,  Barney  Frank,  and  Melvin  L.  Watt. 

Also  present:  Kathryn  A.  Hazeem,  chief  counsel;  John  H.  Ladd, 
assistant  counsel;  Mark  Carroll,  staff  assistant;  and  Robert  Raben, 
minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  CANADY 

Mr.  Canady  .  The  subcommittee  will  come  to  order. 

Last   December   the   Congress   ended   more   than   40  years   of 

gridlock  by  passing  the  Lobbying  Disclosure  Act.  Efforts  to  pass  the 
obbying  Disclosure  Act  in  the  House  of  Representatives  began  in 
this  subcommittee  in  what  was  truly  a  bipartisan  effort,  £md  I  want 
to  again  thank  Mr.  Frank,  who  is  the  ranking  minority  member  of 
this  subcommittee,  as  well  as  Mr.  Bryant  of  Texas  for  the  leader- 
ship role  that  they  played  in  helping  move  forward  the  Lobbying 
Disclosure  Act. 

A  week  ago  today,  the  Clerk  of  the  House  of  Representatives  and 
the  Secretary  of  the  Senate  released  information  showing  that  the 
number  of  registered  lobbyists  has  doubled  since  the  Lobbying  Dis- 
closure Act  became  effective  on  January  1  of  this  year.  I  believe 
this  shows  that  the  Lobbying  Disclosure  Act  of  1995  is  having  its 
intended  effect.  I  would  add,  however,  that  to  provide  additional 
clarity  to  some  of  the  act's  provisions,  subcommittee  staff  is  work- 
ing on  a  technical  corrections  bill  in  a  bipartisan  fashion  that  will 
address  a  number  of  interpretative  issues  arising  under  the  Lobby- 
ing Disclosure  Act. 

Today  the  subcommittee  holds  an  oversight  hearing  on  ethics  in 
government  and  lobbying  reform  proposals.  In  our  first  panel  today 
we  will  hear  from  a  number  of  our  distinguished  House  colleagues 
on  issues  that  either  were  debated  or  might  have  been  debated  in 
connection  with  the  House's  consideration  of  the  Lobbying  Disclo- 
sure Act  last  year.  Several  Members  heeded  our  pleas  to  help  us 
avoid  going  to  a  conference  with  the  Senate  on  this  legislation  by 

(1) 


not  amending  the  bill.  I  am  pleased  to  say  that  our  efforts  to  keep 
the  bill  clean  proved  to  be  the  key  to  success  on  this  issue,  and 
today  this  subcommittee  will  hear  additional  testimony  to  further 
evaluate  many  of  the  proposals  that  were  submitted  as  amend- 
ments to  the  Lobbying  Disclosure  Act  last  year. 

Our  second  panel  today  will  examine  tne  current  status  of  the 
honoraria  ban.  The  1995  Supreme  Court  opinion  U.S.  v.  National 
Treasury  Employees  Union  held  that  the  application  of  the  hono- 
raria ban  to  executive  branch  employees  at  a  pay  level  of  GS^15 
and  below  was  unconstitutional  because  of  the  significant  burden 
the  ban  imposed  on  the  first  amendment  rights  of  Federal  Grovem- 
ment  employees. 

On  February  26  of  this  year,  the  Justice  Department's  Office  of 
Legal  Counsel  issued  an  opinion  to  Attorney  Greneral  Janet  Reno 
stating  that  the  Justice  Department  cannot  know,  or  shouldn't 
speculate,  whether  Congress  would  have  enacted  an  honoraria  ban 
as  limited  in  scope  as  tnat  portion  of  section  501(b)  which  the  Su- 
preme Court  declined  to  strike  down.  Assistant  Attorney  General 
Walter  Dellinger  concluded  that  no  portion  of  section  501(b)  sur- 
vives the  ruling  of  the  Supreme  Court  in  National  Treasury  Em- 
ployees Union.  It  is,  therefore,  apparent  that  the  Justice  Depart- 
ment henceforth  will  not  enforce  section  501(b). 

To  discuss  issues  related  to  the  honoraria  ban,  the  subcommittee 
is  pleased  to  have  included  on  today's  second  panel  a  representa- 
tive of  the  plaintiffs  in  the  National  Treasury  Employees  Union 
case,  as  well  as  representatives  from  the  Fair  Government  Founda- 
tion and  Common  Cause. 

We  will  now  proceed  with  our  first  panel  after  I  recognize  Mr. 
Frank. 

Mr.  Frank.  I'll  be  brief,  Mr.  Chairman,  because  I  agree  with  ev- 
erything that  you  have  said  today.  I  want  to  express  my  apprecia- 
tion to  you  for  following  through  on  the  commitment  you  made  on 
the  floor  to  have  this  hearing,  preparatory,  I  hope,  toward  taking 
action  on  legislation. 

Several  of  our  colleagues  here  withheld  their  amendments.  In 
other  cases  they  pressed  their  amendments  and  they  were  de- 
feated, and  those  that  were  defeated,  I  think  it's  fair  to  say,  were 
defeated  not  entirely  on  the  merits;  in  some  cases,  not  at  all  on  the 
merits,  but  because  Members  agreed  with  us  that,  if  we  were  to  get 
a  bill  to  the  President  to  be  signed,  we  needed  to  do  exactly  what 
the  Senate  did. 

But  you  made  the  commitment,  as  we  appreciated,  to  have  a  sec- 
ond round  on  this.  We  have  a  number  of  very  good  proposals  that 
have  come  forward.  I  very  much  appreciate  the  diligence  of  our  var- 
ious colleagues  here  who  have  thought  about  this,  and  I  am  glad 
that  we  are  having  this  hearing.  And  I  hope  that  we  will  be  able 
to  move  forward  with  a  second  round  of  legislation  to  improve  on 
the  lobbying  bill  we've  had. 

Mr.  Canady.  Thank  you,  Mr.  Frank.  And  let  me  say  that  I  share 
your  desire  to  move  forward  on  a  range  of  issues  related  to  this 
topic. 

Now  we  will  go  to  our  first  panel.  And  I  want  to  thank  each  of 
you  for  taking  the  time  to  be  here  this  morning.  We  are  very 
pleased  that  you  are  maintaining  an  interest  in  this  issue. 


On  the  first  panel,  we  will  hear  fi-om  the  vice  chairman  of  this 
subcommittee,  Congressman  Michael  Patrick  Flanagan,  who  rep- 
resents the  Fifth  District  of  Chicago.  I'm  sorry,  the  Fifth  District 
of  Illinois  in  Chicago, 

[Laughter.] 

Mr.  Flanagan.  We  often  think  it's  a  State;  that's  all  right. 

[Laughter.] 

Mr.  UANADY.  Next  we  will  hear  from  Congressman  Fred  Upton. 
Congressman  Upton  hails  from  the  State  of  Michigan  and  has  rep- 
resented its  Sixth  District  since  1986. 

Following  him  will  be  Congresswoman  Marcy  Kaptur  from  the 
State  of  Ohio.  Congresswoman  Kaptur  is  currently  serving  her  sev- 
enth term  as  Representative  of  Ohio's  Ninth  District. 

Then  Congressman  Phil  English  will  testify.  Congressman  Eng- 
lish is  in  his  first  term  representing  the  21st  District  of  Pennsylva- 
nia. 

Following  Congp'essman  English  will  be  Congressman  Dick  Zim- 
mer  who  represents  New  Jersey's  12th  District. 

Then  we  will  hear  from  Congressman  Peter  DeFazio  who  rep- 
resents the  Fourth  District  of  Oregon. 

Next  will  be  Congressman  Jon  Fox  who  is  in  his  first  term,  rep- 
resenting Pennsylvania's  13th  District. 

And  the  last  Member  to  testify  before  the  subcommittee  today 
will  be  Congressman  James  Traficant,  Jr.,  who  represents  Ohio's 
17th  District. 

Again,  thank  you  for  being  with  us. 

Without  objection,  your  full  statements  will  be  made  a  part  of  the 
record,  and  I  would  ask  that  each  of  you,  if  at  all  possible,  summa- 
rize your  testimony  in  no  more  than  5  minutes.  Thank  you  very 
much. 

Mr.  Frank.  Mr.  Chairman,  if  I  could  briefly  just — I  think  it 
ought  to  be  noted,  just  because  of  the  atmosphere  that  people  have 
written  about,  this  panel  reflects  a  fact  that  was  true  when  we  did 
the  legislation;  it's  completely  bipartisan.  I  think  we  ought  to  be 
clear  that  the  legislation  was  handled  in  a  bipartisan  fashion;  this 
is  a  bipartisan  panel,  and  I  think  people  ought  to  be  aware  that 
this  is  an  important  reform  issue  which  this  committee  and  the 
Congress  in  general  has  handled  in  a  very  bipartisan  fashion. 

Mr.  Canady.  Congressman  Flanagan. 

STATEMENT  OF  HON.  MICHAEL  PATRICK  FLANAGAN,  A  REP- 
RESENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF  ILLINOIS 

Mr.  Flanagan.  Well,  thank  you,  Mr.  Chairman.  I  want  to  thank 
vou  for  holding  this  hearing  today.  There  are  many  important  lob- 
bying reform  measures  before  us  today,  and  I  commend  you  and 
Mr.  Frank  for  being  true  men  of  your  word  and  fulfilling  your 
promise  to  hold  these  hearings  on  lobbying  reform,  too. 

Because  it  was  necessary  to  send  the  President  a  clean  lobby  dis- 
closure bill  last  November,  Members  of  Congress  were  forced  to 
withdraw  their  amendments  and  vote  down  a  number  of  well-inten- 
tioned and  very  worthy  lobbying  reform  amendments.  I  spoke  on 
the  floor  for  that  tactic  myself,  as  did  both  of  you.  And  it  speaks 
well  of  the  process  and  speaks  well  of  both  of  you  that  you  are  men 


of  your  word,  and  we  are  here  today  to  take  up  those  very  worthy 
measures. 

Sadly,  one  of  those  measures  was  to  be  offered  by  our  colleague 
John  Dingell  of  Michigan.  Mr.  Dingell's  amendment,  which  I  co- 
sponsored,  would  have  added  a  new  section  to  U.S.  Code  18,  the 
Federal  Criminal  Statutes,  to  prohibit  the  atrocious  lobbying  prac- 
tice associated  with  so-called  "astroturf  lobbying,"  in  which  lobby- 
ing firms  falsely  use  a  person's  name  and  send  a  telegram  or  a  let- 
ter in  an  effort  to  influence  a  Member  of  Congress  on  pending  legis- 
lation. Mr.  Dingell's  amendment  was  in  response  to  the  despicable 
behavior  of  one  of  the  parties  that  had  a  huge  financial  interest  in 
the  demise  of  H.R,  1555,  the  Telecommunications  Act  of  1995. 

In  August  of  last  year,  during  the  consideration  of  H.R.  1555, 
many  Capitol  Hill  offices,  including  my  own  and  Mr.  Dingell's,  re- 
ceived thousands,  literally  thousands,  of  computer-generated  form 
telegrams.  They  were  supposedly  from  our  constituents  outraged 
over  the  telecommunications  deregulation  and  reform  legislation. 
But  after  my  staff  contacted  several  hundred  of  those  names  and 
addresses  that  appeared  on  the  telegrams,  our  results  revealed 
that  only  a  tiny  fraction  of  the  "senders" — I'm  talking  about  only 
a  handful — even  knew  their  names  had  been  used  in  this  way.  One 
gentleman's  widow  told  us  that  her  husband  had  supposedly  sent 
a  telegram,  but  had  been  long  deceased. 

While  Mr.  Dingell  and  I  decided  to  withdraw  the  amendment  for 
the  strategic  reasons  I  talked  about  already — that  is,  the  passage 
would  have  forced  the  Lobbying  Disclosure  Act  to  be  referred  back 
to  the  Senate,  where  it  certainly  would  have  met  an  unfortunate 
and  procedural  death — we  did  put  our  heads  together  and  intro- 
duced H.R.  3128,  which  is  before  the  subcommittee  today. 

H.R.  3128  is  designed  to  outlaw  sending  fraudulent  lobby  com- 
munications like  those  sent  during  last  year's  telecommunications 
reform  debate.  Under  H.R.  3128,  lobbying  firms  who  falsely  use  a 
person's  name  in  any  telegram,  letter,  or  electronic  communication 
will  be  punished  with  a  maximum  fine  of  $50,000.  This  bill  is  a 
necessary  step  in  ending  those  despicable  lobbying  techniques,  and 
I  urge  all  my  colleagues  to  support  it. 

While  H.R.  3128  is  a  good  first  step,  we  do  not  believe  it  is 
enough.  Other  measures  are  needed  to  control  the  excesses  of 
astroturf  lobbying.  I  believe  it  is  important  for  Congress  to  also 
consider  legislation  that  would  require  full  disclosure  of  the  ex- 
penditures on  astroturf  lobbying.  Neither  last  year's  lobbying  re- 
form bill,  nor  H.R.  3128  in  its  present  form,  requires  disclosure  for 
the  expenditures  on  paid  astroturf  lobbying.  I  believe  this  is  impor- 
tant information  and  should  be  included  in  the  registration  and  re- 
ports filed  by  lobbyists  or  professional  organizations  that  regularly 
astroturf  lobby.  This  could  be  accomplished  through  separate  legis- 
lation or  through  amendment  to  this  very  bill  which  I  hope  to  in- 
troduce in  the  near  future. 

Mr.  Chairman,  I  want  to  again  thank  you  and  Mr.  Frank  for 
holding  this  hearing  today.  I  hope  we  can  schedule  a  markup  soon 
on  lobbying  reform  legislation,  and  I  thank  you  once  again. 

[The  prepared  statement  of  Mr.  Flanagan  follows:] 


Prepared  Statement  of  Hon.  Michael  Patrick  Flanagan,  a  Representative  in 
Congress  From  the  State  of  Ilunois 

Mr.  Chairman,  Thank  you  for  the  holding  this  hearing  today.  There  are  many  im- 

fortant  lobbying  reform  measures  before  us  today  and  I  conmiend  you  and  Mr. 
rank  for  being  true  men  of  your  word  by  fulfilling  your  promise  to  hold  these  hear- 
ings on  Lobbying  Reform  II. 

Because  it  was  necessary  to  send  to  the  President  a  "clean"  lobbying  disclosure 
bill  last  November,  members  of  Congress  were  forced  to  withdraw  and  vote  down 
a  number  of  well  intended  and  worthy  lobbying  reform  amendments. 

Sadly,  one  of  these  measures  was  to  be  offered  by  our  colleague,  John  Dingell  of 
Michigan.  Mr.  DingeU's  amendment,  which  I  co-sponsored,  woum  have  added  a  new 
section  to  U.S.  Code  18,  the  federal  criminal  statutes,  to  prohibit  the  atrocious  lob- 
bying practice  associated  with  so-called  "astroturT  lobbyingin  which  lobbying  firms 
falsely  use  a  person's  name  in  a  telegram  or  letter  in  an  elTort  to  influence  a  mem- 
ber of  Congress  on  pending  legislation. 

Mr.  DingeU's  amendment  was  in  response  to  the  despicable  behavior  of  one  of  the 
parties  that  had  a  laree  financial  interest  in  the  demise  of  H.R.  1555,  the  'Tele- 
communications Act  of  1995.  In  August,  during  consideration  of  H.R.  1555,  many 
Capitol  Hill  offices,  including  mine  and  Mr.  Dmgell's,  received  thousands  of  com- 
puter generated  form  telegrams.  They  were  supposedly  from  our  constituents  out- 
raged over  the  telecommunications  deregulation  and  reform  legislation.  But  after 
my  staff  contacted  over  200  of  those  whose  names  and  addresses  that  appeared  on 
the  telegrams,  our  results  revealed  that  only  a  tiny  faction  of  "senders" — I  am  talk- 
ing about  only  a  handful — even  knew  heir  names  had  been  used  in  this  way.  One 
gentleman's  widow  told  us  that  her  husband,  who  had  supposedly  sent  a  telegram, 
Had  long  been  deceased. 

While  Mr.  Dingell  and  I  decided  to  withdraw  the  amendment  for  logistical  rea- 
sons— that  is,  its  passage  would  have  forced  the  Lobby  Disclosure  Act  to  be  referred 
back  to  the  Senate  where  it  would  have  certainly  met  an  unfortunate  death — we  did 
put  our  heads  together  to  introduce  H.R.  3128  which  is  befbre  the  subcommittee 
today. 

HJl.  3128  is  designed  to  outlaw  the  sending  of  fraudulent  lobb3ring  communica- 
tions like  those  sent  during  last  year's  telecommunications  reform  debate.  Under 
H.R.  3128,  lobbying  firms  who  falsely  use  a  person's  name  in  any  telegram,  letter 
or  electronic  communication  will  be  punishea  with  a  maximum  $50,000  fine.  'This 
bill  is  a  necessary  step  in  ending  these  despicable  lobbjring  techniques  and  I  ui^ge 
all  my  colleagues  to  support  it. 

Wmle  HJR.  3128  is  a  good  first  step,  I  don't  believe  it  is  enough.  Other  measures 
are  needed  to  control  the  excesses  of^  "astroturT  lobbying.  I  believe  it  is  important 
for  Congress  to  also  consider  le^slation  that  would  require  fiat  disclosure  of  expend- 
itures on  "astroturT  lobbying.  Neither  last  year's  lobbying  reform  bill  nor  H.R.  3128 
requires  disclosure  of  expenoStures  on  paid  astroturT  lobbying.  I  believe  this  impor- 
tant information  should  oe  included  in  the  registration  and  reports  filed  by  lobbyists 
or  professional  organizations  that  regularly  astrotuT  lobby.  This  could  be  accom- 
plished through  separate  legislation  which  I  hope  to  introduce  in  the  near  future. 

Mr.  Chairman,  I  again  want  to  thank  you  for  holding  this  hearing  today.  I  hope 
we  can  schedule  a  mark-up  soon  on  Lobbying  Reform  IL  Thank  you,  Mr.  Chairman. 

Mr.  Canady.  Thank  you,  Mr.  Flanagan. 
Congressman  Upton. 

STATEMENT  OF  HON.  FRED  UPTON,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  MICHIGAN 

Mr.  Upton.  Thank  you,  Mr.  Chairman.  I  would  ask  unanimous 
consent  that  my  full  statement  be  made  part  of  the  record,  and 
would  also  thank  you  and  Mr.  Frank  for  holding  these  hearings.  I 
was  one  that,  in  deference  to  you,  did  withhold  my  amendment 
from  being  offered  on  the  House  floor  last  fall,  to  make  sure  that 
the  many  lobbying  reform  proposals,  in  fact,  were  included  and 
were  able  to  get  signed  by  the  President  in  a  very  expeditious  man- 
ner. 

My  bill,  H.R.  459,  permanently  bans  former  Members  of  Con- 

fress  from  lobbying  on  behalf  of  a  foreign  government.  I  happen  to 
elieve  that  this  amendment  would  have  passed  as  part  of  H.R. 


2564,  but  it  would  have  opened  up  a  Senate  conference,  and  who 
knows  what  would  have  happened?  And  that's  why  I  withdrew  my 
amendment. 

I  happen  to  believe  that  it  is  wrong  for  Members  of  Congress  of 
this  body  to  use  their  jobs  here  in  a  revolving-door  fashion  to  later 
lobby  on  behalf  of  a  foreign  government.  Currently,  executive 
branch  officials  and  trade  officials  are,  in  fact,  barred  for  life — from 
this  practice.  As  we  work  to  restore  public  confidence  in  the  Con- 
gpress,  we  should  apply  the  same  standards  to  Members  of  Congress 
as  there  are  in  the  executive  branch. 

I  feel  that  we  need  to  encourage  folks  to  become  public  servants 
for  the  right  reasons,  not  the  wrong  ones,  and  we  shouldn't  use  the 
time  spent  here  to  be  able  to  cash  in  on  behalf  of  a  foreign  govern- 
ment later  on. 

And  I  would  yield  back  the  balemce  of  my  time,  and  I  would  hope 
that  you  would  include  this  as  part  of  your  bill,  as  you  move  for- 
ward, not  in  a  threatening  way,  I  am  prepared  to  go  to  the  Rules 
Committee  and  try  to  get  this  offered  on  the  House  floor. 

Thank  you  for  your  time,  and  thanks  for  living  up  to  your  com- 
mitment that  you  made  last  fall. 

[The  prepared  statement  of  Mr.  Upton  follows:] 

Prepared  Statement  of  Hon.  Fred  Upton,  a  Representative  in  Congress  From 

THE  State  of  Michigan 

Thank  you  for  giving  me  the  opportunity  today  to  testify  before  the  Subcommittee 
on  the  Constitution.  I  applaud  your  continued  desire  to  examine  lobbying  reform 
proposals. 

My  bill,  H  Jl.  459,  will  permanently  ban  former  Members  of  Congress  from  lobby- 
ing on  behalf  of  a  foreign  government.  I  introduced  this  bill  because  I  believe  it  is 
wrong  for  former  Members  to  use  their  jobs  as  a  revolving  door  to  cash  in  later  on 
behalf  of  a  foreign  government.  Currently,  there  is  only  a  one  year  ban  on  this  activ- 
ity. Executive  branch  officials  and  trade  officials  are  barred  for  life  from  lobbying 
on  behalf  of  foreign  governments.  As  we  work  to  restore  public  confidence  in  Con- 
gress, we  should  apply  this  same  standard  to  Members  of  Congress. 

Americans  are  very  apprehensive  about  the  role  that  lobbyists  play  in  shaping 
legislation,  and  with  good  reason.  All  too  often,  our  elected  leaders  represent  the 
most  influential  lobbyists  rather  than  the  people  who  elected  them.  I  am  glad  that 
the  104th  Congress  has  enacted  several  important  reforms  in  order  to  correct  this 
situation. 

I  feel  that  we  need  to  encourage  people  to  become  public  servants  for  the  right 
reasons.  The  reward  is  helping  people  while  you  serve.  It's  not  right  that  taxpayers 
send  their  representative  to  Washington  to  fight  for  them,  and  then  that  elected  ofti- 
cial  leaves  oflice  and  sells  that  knowledge  to  another  government  at  the  expense  of 
the  American  people.  I  was  sent  to  Washington  to  represent  southwest  Michigan, 
not  to  learn  how  to  represent  a  foreign  country. 

I  was  prepared  to  offer  this  bill  as  an  amendment  to  H.R.  2564  when  it  was 
brought  to  the  House  Floor  in  November  of  last  year.  I  agreed  to  withdraw  my 
amendment  in  order  to  ensure  that  the  many  important  lobbying  reform  provisions 
included  in  H.R.  2564  made  it  to  the  President's  desk  without  any  further  delays. 
I  was  assured  by  Chairman  Canady  at  the  time  that  this  Subcommittee  would  hold 
hearings  on  the  subject  and  I  am  glad  to  see  this  promise  fulfilled.  I  look  forward 
to  working  with  all  you  of  on  this  important  issue  during  the  remainder  of  the  104th 
Congress. 

I  appreciate  your  consideration  of  this  proposal. 

Mr.  Canady.  Thank  you,  Mr.  Upton. 
Representative  Kaptur. 


STATEMENT  OF  HON.  MARCY  KAPTUR,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  OHIO 

Ms.  Kaptur.  Thank  you  very  much.  Mr.  Chairman,  Mr.  Frank, 
I  want  to  thank  you  for  holding  these  hearings,  keeping  your  word 
to  the  membership.  It  is  truly  appreciated. 

And  I  ask  that  my  full  statement  be  included  in  the  record  and 
will  iust  summarize  very  briefly.  I'm  getting  to  feel  very  com- 
fortable testifying  before  this  committee  Because  it's  happened  now 
for  11  years. 

And  the  bill  that  I  am  testifying  regarding  today  is  H.R.  2498, 
the  Foreign  Agent  Compulsory  Ethics  in  Trade  Act.  And  I  believe 
that  it's  essential  to  include  in  lobbying  reform  efforts  this  measure 
in  order  to  restore  the  confidence  of  our  citizens  in  the  political 
process  itself.  I  also  want  to  thank  Congressman  Frank  for  incor- 
porating this  bill  into  his  larger  lobbying  reform  measure,  H.R. 
2686. 

I  just  wanted  to  put  a  little  bit  of  history  here,  if  I  might.  I  first 
introduced  this  bill  in  1985,  and  the  reason  that  I  did  it  is  that  I 
was  preparing  to  take  my  first  trip  abroad  as  a  Member  of  this 
body  to  Japan,  and  I  met  with  several  business  leaders  from  my 
district,  including  one  gentleman  who  came  to  the  meeting  upon  in- 
vitation, but  sat  and  never  said  a  word.  And  I  went  up  to  him 
afterwards  and  I  said,  "Gosh,  you  came.  You  sat  in  this  roundtable 
discussion.  You  didn't  say  anything." 

And  he  said,  'Well,  see,  I  just  came  to  listen  to  you  because,"  he 
said,  "I  don't  trust  the  Government  of  the  United  States  anymore." 

And  I  said,  "Well,  what  exactly  happened  to  you?"  And  he  told 
me  that  he  had  participated  in  a  U.S.  Department  of  Commerce 
trade  mission  in  1984,  and  during  that  trip  had  given  proprietary 
information  about  his  company  to  those  officials,  and  then  returned 
to  the  United  States;  2  years  later  came  back  to  Washington  and 
found  the  very  people  that  he  had  given  that  information  to  work- 
ing on  behan  of  his  competitors.  Aid  that  was  my  first  practical 
experience  with  what  some  of  our  citizens  have  meed  in  dealing 
with  the  Government  of  the  United  States. 

But  I  then  learned  that  this  was  not  an  isolated  case.  A  1990  re- 
port by  the  Center  for  Public  Integrity  entitled,  "America's  Front- 
Line  Trade  Officials,"  found  that  aoout  half  of  White  House  trade 
officials  who  served  during  the  15-year  time  period  from  1975  to 
1990  subsequently  went  to  work  on  behalf  of  foreign  interests,  the 
same  parties  that  they  had  negotiated  against  technically  by  our 
Government,  and  then  came  back  and  lobbied  our  Government. 

I  never  realized  how  significant  that  was.  I  then  learned,  afler 
serving  a  few  more  years,  that  many  of  those  contracts  averaged 
$400,000  annually,  representing  some  of  those  interests,  and  we 
found  a  revolving  door  in  our  trade  agencies  where  we  have  very 
low  seniority;  the  average  tenure  is  almost  a  year,  year  and  a  half, 
compared  to  other  nations  where  they  have  20,  30  years'  seniority. 
And  the  reason  was  because  they  just  go  in,  get  a  little  bit  of  expe- 
rience, and  then  go  out  and  then  lobby  the  very  Government  that 
they  have  been  representing. 

For  the  record,  we  are  also  submitting  a  1992  GAG  report  that 
we  requested  entitled,  "Former  Federal  Officials  Representing  For- 
eign Interests  Before  the  U.S.  Government."  This  report  identified 
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82  former  officials,  including  Members  of  Congress,  White  House 
officials,  congressional  staff,  and  executive  branch  personnel,  be- 
tween the  years  of  1986  £md  1991.  So  we  will  be  submitting  that 
for  the  record. 

I  just  might  mention  that,  in  spite  of  what  Congressman  Upton 
said,  the  most  we've  ever  been  able  to  get  enacted  into  the  law  is 
a  1-year  cooling-off  period.  There  is  not  a  permanent  ban.  What  we 
were  able  to  get  through  is  very  weak  and  it  doesn't  deal  with  the 
guts  of  this  problem.  In  fact,  I  just  learned  this  week  as  a  member 
of  the  Agriculture  subcommittee  on  which  I  serve  that  several  in- 
terests in  this  country  have  now  filed  a  special  petition  on  the  issue 
of  avocados,  which  is  a  big  question  on  the  west  coast,  and  it  ap- 
pears as  though  someone  who  was  an  employee  of  the  Government 
of  the  United  States  simultaneously  was  working  on  behalf  of  a  for- 
eign party,  which  is  now  part  of  the  petition  that  has  been  filed  by 
that  industry  in  order  to  reopen  this  issue  before  the  Government 
of  the  United  States. 

I  also  am  going  to  submit  for  the  record  eight  pages  of  American 
firms,  mostly  located  here  in  Washington,  now  registered  as  foreign 
agents  of  the  Japanese.  And  last  year  during  the  negotiations  on 
opening  Japan's  market  to  U.S.-made  auto  and  auto  parts — this 
helps  to  underline  why  we  may  have  difficulty  in  being  more  suc- 
cessful at  concluding  those  negotiations  favorably  toward  our  coun- 
try. 

So,  Mr.  Chairman,  I  just  want  to  say,  finally,  that  if  you  look  at 
what  other  countries  do,  this  kind  of  activity  is  absolutely  not  al- 
lowed. In  fact,  in  a  nation  as  Japan,  our  maior  trade  competitor 
right  now,  foreign  lawyers  are  not  even  allowed  to  practice. 

So  it  seems  to  me  tnat  we  have  an  obligation  to  our  citizenry  to 
really  take  a  serious  look  at  this  issue.  I  know  that  the  reason  we 
have  been  unsuccessful  in  moving  this  bill  is  because  of  the  amount 
of  money  involved  on  behalf  of  those  who  benefit,  but  that 
shouldn't  be  our  measure.  And  I  would  really  plead  with  the  com- 
mittee for  favorable  consideration  of  including  the  major  parts  of 
our  legislation  in  your  bill.  And  let  me  say  we  are  not  against  peo- 
ple going  to  work  on  behalf  of  any  foreign  corporation.  Our  problem 
is  when  they  use  their  access  to  then  work  for  that  corporation  and 
lobby  the  Government  of  the  United  States.  That's  where  we  want 
to  sever  the  access. 

Thank  you  very  much. 

[The  prepared  statement  of  Ms.  Kaptur  follows:] 

Prepared  Statement  of  Hon.  Marcy  Kaptur,  a  Representative  in  Congress 
From  the  State  of  Ohio 

Thank  you,  Chairman  Canady  and  Members  of  the  Subcommittee,  for  continuing 
your  important  heeudn^s  on  lobbying  reform,  a  topic  essential  to  restoring  the  con- 
fidence of  our  citizens  m  our  pohtical  process,  ana  for  allowing  me  to  testify  before 
vou  today  in  support  of  the  Foreign  Agents  Compulsory  Ethics  in  Trade  Act,  the 
FACE-IT  bill,  H.R.  2498.  Please  let  me  also  thank  Congressman  Frank  for  incor- 
porating my  bill  into  his  larger  lobbying  reform  measure,  H.R.  2686. 

I  first  introduced  FACE-IT,  H.R.  2498,  in  1985  in  what  I  thought  would  be  a 
straightforward  effort  to  close  the  revolving  door  between  government  service  and 
lobbying  for  foreign  interests.  My  particular  concern  related  to  the  integrity  of  our 
trade-making  process.  It  has  now  been  eleven  years  and  I  have  learned  a  great  deal 
about  Washington's  reluctance  to  curb  the  connection  between  special  interest 
money  and  access  to  the  legislative  process. 


I  oririnally  became  interested  in  this  subject  in  1985  when  I  was  studying  the 
trade  deficit  and  met  a  businessman  from  my  district  named  Don  Ahrens.  Mr. 
Ahrens  was  an  auto  parts  manufacturer  and  exporter  who  participated  in  a  U.S.  De- 
partment of  Commerce  Trade  Mission  abroad  in  1984.  During  that  trip,  he  shared 
proprietary  information  about  his  business  with  U.S.  officials  in  charge  of  the  mis- 
sion. When  I  met  with  him  in  1985,  he  explained  that  to  his  dismay,  the  same  peo- 
ple he  had  previously  dealt  with  in  the  U.S.  government  were  now,  in  fact,  working 
on  behalf  01  his  foreign  competitors. 

This  is  not  an  isolated  case.  A  1990  report  by  the  Center  for  Public  Integrity  enti- 
tled America's  Front  Line  Trade  Officials  found  that  about  half  of  White  House 
trade  officials  who  served  during  a  fifteen-year  time  period  between  1975  and  1990 
subsequently  went  to  work  for  foreign  interests — the  same  parties  they  formerly  ne- 
gotiated against — upon  leaving  government  service.  Most  have  ended  up  working  for 
foreign  interests  because  major  sums  can  be  earned  there — up  to  four  times  as  much 
as  lobbving  for  a  domestic  concern.  This  is  a  sad  commentary  on  what  has  happened 
to  Washington. 

In  March  of  1992,  at  the  request  of  manv  Members  of  Congress,  the  GAO  pub- 
lished a  report  entitled  "Former  Federal  Ofiicials  Representing  Foreign  Interests 
Before  the  U.S.  Government."  This  report  identified  82  former  high-level  federal  offi- 
cials— including  Members  of  Congress,  White  House  officials,  Congressional  staff, 
and  executive  branch  personnel — who,  after  leaving  government  service  between  fis- 
cal years  1986  and  1991,  registered  as  foreign  agents  and  represented  foreign  inter- 
ests before  the  U.S.  government. 

This  is  just  the  tip  of  the  iceberg.  The  actual  numbers  of  former  high-level  federal 
officials  registered  as  foreign  agents  is  likely  to  be  much  higher.  GAO  admits  that, 
because  of  the  shortcomings  in  the  databases,  it  is  highly  hkely  that  they  did  not 
identify  all  former  high-level  federal  officials  representing  foreign  interests  before 
the  U.S.  government.  And  there  are  numerous  foreign  agents  who  simply  do  not  reg- 
ister. 

Although  I  have  been  proposing  and  reintroducing  the  FACEI-IT  bill  in  each  Con- 
gress since  1985,  this  issue  was  never  "brought  home"  to  me  more  clearly  than  it 
was  last  year  during  the  negotiations  to  open  Japan's  market  to  U.S.-made  autos 
and  auto  parts.  I  would  like  to  submit  for  the  record  eight  pages  of  American  firms, 
mostly  located  here  in  Washington,  now  registered  as  foreign  agents  of  the  Japa- 
nese— and  Japan  is  just  one  example.  A  cursory  glance  at  the  jjersonnel  lists  of 
many  of  these  firms  will  reveal  many  former  U.S.  government  officials  among  their 
ranks. 

We  have  seen  too  many  government  officials  negotiating  with  one  eye  on  post-em- 
ployment opportunities  with  their  counterparts  on  the  other  side  of  tne  negotiating 
table.  How  can  we  be  sure  that  U.S.  negotiators  are  working  aggressively  on  our 
behalf  when  they  have  their  eyes  on  future  employment  with  our  trading  partners? 
The  integrity  of  the  very  institutions  we  expect  to  protect  America's  economic  inter- 
ests in  the  global  marketplace  is  at  stake. 

To  take  just  one  example,  aa  the  U.S.-Japan  auto  negotiations  were  reaching  a 
climax,  the  law  firm  of  Akin,  Gump,  Strauss,  Hauer  &  Feld  earned  $2.1  million  dol- 
lars representing  prominent  Japanese  corporations  such  as  Mazda,  Fujitsu  and 
Matsushita.  Many  of  the  representatives  or  this  firm  are  former  U.S.  government 
officials. 

Can  you  imagine  any  American  doing  in  Japan  what  the  Japanese  do  to  influence 
our  public  policy?  It  would  be  unthinkable.  Can  one  even  imagine  a  Japanese  citizen 
or  govemnient  official  representing  U.S.  interests  in  Japan?  Foreign  lawyers  cannot 
even  practice  in  Japan.  At  a  time  of  huge  U.S.  trade  deficits,  America  s  economic 
competitiveness  directly  affects  our  national  security  and  financial  well-being. 

Given  the  importance  of  the  automotive  industry  on  the  U.S.  economy,  I  take  our 
efforts  to  open  Japan's  market  to  U.S.  autos  and  auto  parts  very  seriously.  But  time 
and  time  again,  I  nave  witnessed  former  government  officials  using  the  contacts  and 
knowledge  they  acquired  at  the  expense  of  U.S.  taxpayers  to  represent  not  American 
interests,  but  those  of  foreign  nations. 

The  FACE-IT  bill,  introduced  with  bipartisan  support  in  each  Congress  since 
1985,  would  impose  a  lifetime  ban  on  high-level  government  officials  from  aiding, 
advising  or  representing  foreign  governments  and  forei^  political  parties  before  the 
U.S.  government.  It  would  establish  a  five-year  prohibition  against  representing, 
aiding,  or  advising  other  foreign  interests  before  our  government.  It  would  not  pro- 
hibit these  individuals  from  working  for  foreign  interests,  but  it  would  draw  the  line 
at  representing,  aiding  or  advising  them  before  the  government  of  the  United 
States. 

By  way  of  le^slative  history,  I  would  point  out  that  in  previous  incarnations  of 
this  bill  which!  introduced  from  1985  through  the  102d  Congress,  the  bill  would 
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have  prevented  high-level  government  oflicials  from  representing  foreign  interests 
for  a  period  of  four  years  after  leaving  government  service.  The  bill  was  revised  in 
the  103d  Congress  to  bring  it  in  line  with  President  Clinton's  commitment  to  have 
Administration  employees  sign  a  pledge  which  imposed  a  lifetime  ban  on  lobbying 
for  foreign  governments  andioreign  political  parties.  But  the  best  solution  is  to  bar 
the  activity  in  the  first  place  since  the  enforcement  of  these  activities  by  the  Justice 
Department  is  likely  to  oe  haphazard. 

One  of  the  results  of  the  revolving  door  in  trade  is  an  erosion  of  the  public's  trust 
and  confidence  in  our  government.  Government  service  should  once  again  become 
a  worthy  career  goal  in  and  of  itself,  rather  than  simply  serving  as  a  stepping  stone 
to  the  gravy  train.  The  American  people  deserve  to  know  that  their  representatives 
in  government  are  consistently  working  for  trade  and  economic  policies  that  are  in 
America's  best  interests  first  and  foremost,  and  not  for  their  personal  gain.  I  there- 
fore encourage  this  Committee  to  pass  the  FACE-IT  bill,  H^.  2498,  and  bring  it 
to  the  floor  as  soon  as  possible.  Thank  you. 

Mr.  Canady.  Thank  you,  Representative  Kaptur. 
Mr.  English. 

STATEMENT  OF  HON.  PHIL  ENGLISH,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  PENNSYLVANIA 

Mr.  English.  Thank  you,  Mr.  Chairman.  I'd  like  to  thank  you 
and  the  members  of  this  very  distinguished  subcommittee  for  af- 
fording me  the  opportunity  to  talk  about  where  we  should  go  with 
further  lobbying  reform.  I'd  like  to  specifically  speak  to  an  issue  of 
direct  interest  to  the  American  workers  and  the  American  compa- 
nies that  are  within  my  district  competing  internationally.  I  leel 
very  strongly  that  the  Secretary  of  Commerce  and  members  of  the 
International  Trade  Commission  should  be  held  to  the  same  lobby- 
ing restrictions  as  other  high-ranking  trade  officials. 

Under  the  Lobbying  Disclosure  Act  enacted  by  this  Congress,  of- 
ficials from  the  Office  of  the  U.S.  Trade  Representative  are  prohib- 
ited from  representing  foreign  countries.  To  me,  it  stands  to  reason 
that  other  former  trade  officials  must  also  be  prevented  from  using 
their  specialized  knowledge  of  U.S.  trade  laws  and  regulations  to 
benefit  foreign  interests.  Their  insider  knowledge  of  U.S.  trade  and 
business  contacts  gives  their  new  employers  an  upper  hand  in 
trade  and  manufacturing  negotiations  while  netting  a  hefty  profit 
for  themselves.  We  must  put  an  end  to  this  revolving  door  of  public 
service  to  personal  profit  by  former  Washington  trade  officials. 

Specifically,  the  International  Trade  Commission  is  given  broad 
powers  of  investigation  under  the  Tariff  Act  of  1930.  In  order  to 
carry  out  these  responsibilities,  the  Commission  is  required  to  en- 
gage in  extensive  research,  conduct  specialized  studies,  and  main- 
tain a  high  degree  of  expertise  in  all  matters  relating  to  commer- 
cial and  international  trade  policies  by  the  United  States. 

Six  Commissioners  are  appointed  by  the  President  with  the  con- 
sent of  the  Senate  for  9-year  terms.  Between  1973  and  1990,  6  of 
the  13  ITC  Commissioners  went  to  work  as  either  foreign  agents 
or  advisors  to  foreign  companies.  Of  these,  three  went  to  work  for 
firms  that  represented  Japanese  business  interests.  These  are  top- 
level  trade  officials  who  are  using  their  expertise  that  they  gained 
from  the  U.S.  Gk)vemment  to  now  help  the  competition.  These  peo- 
ple ruled  in  trade  proceedings;  then  they  went  to  work  for  our  com- 
petitors. In  Washington  that  is  currently  considered  legal.  In  the 
country  at  large  that's  considered  just  plain  wrong. 

The  Secretary  of  Commerce  is  responsible  for  administering  all 
functions  and  authorities  assigned  to  the  Department  of  Commerce, 
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as  well  as  advising  the  President  on  Federal  policy  regarding  the 
industrial  and  commercial  segments  of  the  national  economy.  The 
Secretary  of  Commerce  makes  critical  trade  contacts  and  is  very  in- 
volved in  the  development  of  America's  trade  strategy.  In  my  view, 
it  is  important  that  legislation  provide  for  equal  treatment  of  all 
trade  officials  who  have  the  opportunity  to  exploit  their  insider 
knowledge  of  U.S.  trade  strategy  and  policy  for  personal  gain,  and 
that  should  include  the  Secretary  of  Commerce. 

Representative  Jim  Traficant,  whom  you  will  be  hearing  from  in 
a  moment,  and  I  offered  a  bipartisan  amendment  to  the  Lobbying 
Disclosure  Act  which  would  have  included  both  the  Secretary  of 
Commerce  and  the  Commissioners  of  the  ITC  in  a  ban  from  lobby- 
ing for  foreign  interests.  Unfortunately,  this  amendment  lost  by 
only  17  votes,  and  I  understood  the  rationale  and  argument  of 
some  of  those  who  wanted  to  keep  the  bill  clean. 

I  believe  that  by  extending  now  the  ban  on  lobbying  to  include 
the  Secretary  of  Commerce  and  members  of  the  ITC  we  are  protect- 
ing American  companies  and  American  workers  and  preserving  the 
integrity  of  U.S.  trade  law  enforcement. 

Thank  you  again  for  giving  me  the  opportunity  to  present  my 
testimony  on  this  most  important  aspect  of  lobbying  reform.  It  is 
important  that  the  American  worker  oe  protected  against  this  type 
of  high-level  influence  peddling.  U.S.  trade  strategy  and  policy 
must  not  be  manipulated  for  personal  gain  by  former  trade  offi- 
cials. We  have  now  in  this  Congress  the  opportunity  to  close  the 
loophole  and  preserve  the  integprity  of  American  trade  officials. 

Thank  you,  Mr.  Chairman.  I  yield  back  the  balance  of  my  time. 
[The  prepared  statement  of  Mr.  English  follows:] 

Prepared  Statement  of  Hon.  Phil  Engush,  a  Representative  in  Congress 
From  the  State  of  Pennsylvania 

I  would  like  to  thank  Chairman  Canady  and  the  Members  of  the  Judiciary  Sub- 
committee on  the  Constitution  for  aUowing  me  the  opportunity  to  speak  at  this 
hearing  to  further  reform  lobbying  disclosure  laws. 

I  feel  very  strongly  that  the  &cretary  of  Commerce  and  members  of  the  Inter- 
national Trade  Commission  should  be  held  to  the  same  lobbying  restrictions  as 
other  high  ranking  government  ofTicials.  Under  the  Lobbying  Disclosure  Act  of  1995, 
officials  from  the  Office  of  the  United  States  Trade  Representative  are  prohibited 
from  representing  foreign  countries.  It  stands  to  reason  that  other  former  govern- 
ment trade  offlcials  must  also  be  prevented  from  using  their  specialized  knowledge 
of  U.S.  trade  laws  and  regulations  to  benefit  foreign  interests.  Their  insider  knowl- 
edge of  U.S.  trade  and  business  contacts  gives  their  new  employers  an  upper  hand 
in  trade  and  manufacturing  negotiations  while  netting  a  hefty  profit  for  themselves. 
We  must  put  an  end  to  tms  revolving  door  of  public  service  to  personal  profit  by 
former  Washin^n  trade  officials. 

The  International  Trade  Commission  (ITC)  is  given  broad  powers  of  investigation 
under  the  Tariff  Act  of  1930,  relating  to  the  customs  laws  of  the  United  States  and 
foreign  countries.  In  order  to  carry  out  these  responsibilities,  the  Commission  is  re- 
quired to  engage  in  extensive  research,  conduct  specialized  studies,  and  maintain 
a  high  degree  of  expertise  in  all  matters  relating  to  the  commercial  and  inter- 
national trade  policies  of  the  United  States.  Six  Commissioners  are  appointed  by  the 
President  with  the  consent  of  the  Senate  for  nine  year  terms.  Between  1973  and 
1990,  six  of  the  thirteen  ITC  commissioners  went  to  work  as  either  foreign  agents 
or  advisors  to  foreign  companies.  Of  these,  three  went  to  work  for  firms  that  rep- 
resented Japanese  Dusiness  interests.  These  are  top  level  trade  officials  who  are 
using  expertise  that  they  gained  from  the  United  States  government  to  now  help 
the  competition. 

The  Secretary  of  Commerce  is  responsible  for  administering  all  functions  and  au- 
thorities assigned  to  the  Department  of  Commerce  as  well  as  advising  the  President 
on  federal  policy  regarding  the  industrial  and  commercial  segments  of  the  national 
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economy.  The  Secretary  of  Commerce  makes  critical  trade  contacts  and  is  very  in- 
volved in  the  development  of  America's  trade  strategy.  It  is  important  that  le^sla- 
tion  provides  for  equal  treatment  of  all  trade  officials  who  have  the  opportunity  to 
exploit  their  insider  knowledge  of  U.S.  trade  strategy  and  policy  for  personal  gain. 
In  order  to  maintain  the  integrity  of  this  high  level  Cabinet  post,  it  must  be  in- 
cluded in  any  ftiture  lobbying  disclosure  laws. 

Representative  James  Traficant  and  I  offered  a  bi-partisan  amendment  to  the 
Lobbying  Disclosure  Act  of  1995  which  would  have  included  both  the  Secretary  of 
Commerce  and  the  commissioners  of  the  International  Trade  Commission  in  a  ban 
from  lobbying  for  foreign  interests.  Unfortunately,  this  amendment  lost  by  only  17 
votes.  I  believe  that  by  extending  the  ban  on  lobbying  to  include  the  Secretary  of 
Commerce  and  the  members  of  the  International  Trade  Commission,  we  are  protect- 
ing American  companies  and  American  workers  and  preserving  the  integrity  of 
United  States  trade  law  enforcement. 

Thank  you  for  giving  me  the  opportunity  to  present  my  testimony  on  this  impor- 
tant aspect  of  lobbying  reform.  It  is  important  that  the  American  worker  is  pro- 
tected against  this  type  of  high  level  influence  peddling.  United  States  trade  strat- 
egy and  policy  must  not  be  used  for  personal  gain  by  former  trade  Officials.  We  have 
the  opportunity  to  close  the  loophole  and  preserve  the  integrity  of  American  trade 
officials. 

Mr.  Canady.  Thank  you,  Mr.  English. 
Representative  Zimmer. 

STATEMENT  OF  HON.  DICK  ZIMMER,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  NEW  JERSEY 

Mr.  Zimmer.  Thank  you,  Mr.  Canady.  Mr.  Chairman,  Mr.  Frank, 
I  want  to  commend  you  for  shepherding  through  the  Lobbying  Dis- 
closure Act  last  year.  I  was  one  of  those  who  deferred  the  effort  to 
improve  the  legislation  by  adding  my  ideas  to  it,  and  I  am  very 
grateful  for  the  opportunity  to  come  back  before  this  subcommittee 
and  urge  you  to  finish  the  job  now  by  including  a  number  of  the 
ideas  that  have  been  proposed  this  morning. 

My  legislation  is  called  the  Revolving  Door  Act,  which  I  am  spon- 
soring along  with  Representative  Meehan.  It's  sponsored  in  the 
U.S.  Senate  by  Senator  McCain  and  Senator  Feingold. 

In  keeping  with  the  bipartisanship  that  Mr.  Frank  referred  to, 
it  is  a  thoroughly  bipartisan  initiative  which  is  designed  to 
strengthen  legal  prohibitions  against  former  top  Federal  officials 
who  use  the  friendships,  the  knowledge,  and  the  access  derived 
from  their  public  employment  to  lobby  former  colleagues  on  behalf 
of  private  clients. 

Current  law,  as  you  know,  prohibits  senior  employees  in  the  ex- 
ecutive branch,  such  as  Cabinet  Secretaries  and  top  White  House 
officials,  from  contacting  any  other  senior  officials  in  an  executive 
agency  for  1  year.  Members  of  Congress,  likewise,  are  barred  from 
contacting  Members  or  staff  of  either  House  of  Congress  for  1  year. 

Our  bill  would  extend  the  ban  to  a  minimum  of  2  years,  and  con- 
tacts with  former  congressional  committee  colleagues  and  their 
staff  would  be  prohibited  for  5  years.  The  same  standards  would 
apply  to  executive  branch  personnel. 

The  Revolving  Door  Act  would,  for  the  first  time,  ban  former 
White  House  staffers  from  lobbying  Congress  after  leaving  Federal 
service.  Similarly,  former  Members  of  Congress  and  top  congres- 
sional staff  would  be  prevented  from  lobbying  the  executive  branch 
as  well  as  Congress.  In  addition,  the  bill  would  apply  to  former  top 
officials  who  supervise  lobbyists  even  if  they  don't  lobby  in  person. 

The  bill  also  contains  other  significant  provisions.  It  would  pro- 
hibit former  Members  of  Congress  who  become  lobbyists  from  using 
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their  leftover  campaign  ftinds  to  contribute  to  a  Federal  election.  It 
would  bar  lobbyists  from  exercising  privileges  given  to  them  as 
former  Members  that  allow  them  to  have  special  access  to  current 
Members,  including  access  to  the  House  floor,  the  House  Cloak 
Room,  the  House  Gvm,  and  the  Members'  private  dining  room.  It 
would  permanently  ban  former  Members  of  Congress  from  lobbying 
if  they  have  been  convicted  of  a  felony.  And  in  response  to  the  is- 
sues that  have  been  raised  by  Representatives  Upton,  Kaptur,  and 
English,  it  would  permanently  prohibit  former  Members  of  Con- 
gress, top  executive  branch  appointees,  and  senior  congressional 
appointees  from  lobbying  on  behalf  of  a  foreign  government,  busi- 
ness, or  individual. 

Mr.  Chairman,  the  restrictions  I  just  outlined  may  seem  to  some 
to  be  onerous,  but  I  believe  that  they're  reasonable  and  they're  nec- 
essary. When  I  read  about  a  former  Member  of  Congress,  now  a 
lobbyist,  who  was  reprimanded  during  the  103d  Congress  by  the 
Speaker  for  lobbying  former  colleagues  on  the  House  floor  or  a 
former  Member  who  served  time  for  accepting  bribes  in  the  Abscam 
sting,  who  returned  to  Washington  as  a  paid  lobbyist  for  Libya,  I 
cannot  blame  the  American  people  for  being  cynical  about  govern- 
ment. 

The  reforms  encompassed  in  the  Revolving  Door  Act  should  help 
to  restore  the  public's  faith  in  our  Grovernment.  Mr.  Chairman,  this 
Congress  has  already  made  great  strides  in  eliminating  the  poli- 
tics-as-usual syndrome  that  has  plagued  the  Nation's  Capitol.  I 
strongly  urge  you  to  continue  on  that  path  toward  government  re- 
form and  send  this  bill  to  the  floor  before  the  end  of  this  Congress. 

I  yield  back  the  balance  of  my  time. 

[The  prepared  statement  of  Mr.  Zimmer  follows:] 

Prepared  Statement  of  Hon.  Dick  Zimmer,  a  Representative  in  Congress 
From  the  State  of  New  Jersey 

Chairman  and  members  of  the  committee,  thank  you  for  allowing  me  to  testify 
on  the  need  for  tighter  lobbying  restrictions.  This  committee  should  be  commended 
for  focusing  on  the  gray  area  tnat  exists  between  public  service  and  private  gain. 
I  introduced  the  Revolving  Door  Act,  along  with  Representative  Meehan,  last  year 
in  an  effort  to  strengthen  legal  prohibitions  against  former  top  federal  officials  who 
use  the  friendships,  knowledge  and  access  derived  from  their  public  employment  to 
lobby  former  colleagues  on  behalf  of  private  clients. 

Current  law  prohibits  senior  employees  in  the  Executive  Branch,  such  as  cabinet 
secretaries  and  top  White  House  officials,  from  contacting  any  other  senior  officials 
in  an  executive  agency  for  one  year.  Members  of  Congress  likewise  are  barred  from 
contacting  members  or  staff  of  either  house  of  Congress  for  one  year. 

Our  bill  would  extend  the  ban  to  a  minimum  of  two  years.  Contacts  with  former 
congressional  committee  colleagues  and  their  staff  would  be  prohibited  for  five 
years.  The  same  standards  would  apply  to  executive  branch  personnel. 

The  Revolving  Door  Act  would  for  the  first  time  ban  former  White  House  staffers 
from  lobbying  Congress  after  leaving  federal  service.  Similarly,  former  members  of 
Congress  and  top  congressional  staff  would  be  prevented  from  lobbying  the  Execu- 
tive Branch  as  well  as  Congress. 

In  addition,  the  bill  would  apply  to  former  top  officials  who  supervise  even  if  they 
do  not  lobby  in  person.  The  biU  also  contains  other  significant  provisions.  It  would: 
Prohibit  lormer  members  of  Congress  who  become  lobbyists  from  using  their 
leftover  campaign  ftinds  to  contribute  to  a  federal  election; 

Bar  lobbjasts  from  exercising  privileges  given  to  them  as  former  members 
that  allow  them  to  have  special  access  to  current  members,  including  access  to 
the  House  floor,  cloakroom,  gym  and  members'  private  dining  room. 

Permanently  ban  former  members  of  Congress  from  lobbying  if  they  have 
been  convicted  of  a  felony;  and 
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Permtmently  prohibit  former  members  of  Congress,  top  executive  branch  ap- 
pointees and  senior  congressional  appointees  from  lobbying  on  behalf  of  a  for- 
eign government,  business  or  individual. 
Mr.  Chairman,  the  restrictions  I  just  outlined  may  seem  to  some  to  be  onerous, 
but  I  believe  they  are  reasonable  and  necessary.  When  I  read  about  a  former  mem- 
ber of  Congress,  now  a  lobbyist,  who  was  reprimanded  last  year  by  the  Speaker  for 
lobbying  former  colleagues  on  the  House  floor,  or  a  former  member  who  served  time 
for  accepting  bribes  in  the  Abscam  sting  who  returned  to  Washington  as  a  lobbyist 
for  Libya,  I  cannot  blame  the  American  people  for  being  cynical  about  the  govern- 
ment. The  reforms  encompassed  in  the  Kevolving  Door  Act  should  help  to  restore 
the  public's  faith  in  our  government. 

Mr.  Chairman,  this  Congress  has  already  made  great  strides  in  eliminating  the 
"politics  as  usual"  syndrome  that  has  plagued  the  nation's  capitol.  I  believe  this  leg- 
islation can  be  a  strong  and  effective  step  toward  reforming  our  government. 

Mr.  Canady.  Thank  you,  Mr.  Zimmer. 
Mr.  DeFazio. 

STATEMENT  OF  HON.  PETER  A.  DeFAZIO,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  OREGON 

Mr.  DeFazio.  Thank  you,  Mr.  Chairman,  Mr.  Frank.  I'd  just  like 
to  brieflv  summarize  and  submit  the  full  statement  for  the  record. 

My  bill  makes  one  simple  point,  and  I'd  like  to  suggest  one  other 
reform  for  the  committee.  My  No  Secrets  in  Congress  Act  would  re- 
quire one  simple  thing  of  Members  of  Congress,  and  that  is  to  dis- 
close by  keeping  a  log  book  in  our  office,  that  would  be  available 
for  public  review,  of  visits  by  paid  lobbyists  and  a  brief  description 
of  the  subject  of  the  conversation.  I  mean,  as  it  works  today,  if  we 
accept  travel  from  an  interest  group,  that  has  to  be  disclosed  with- 
in 30  days.  If  you  accept  a  contribution  from  an  interest  group, 
under  Federal  law  that  has  to  be  disclosed.  Administration  officials 
have  to  disclose  their  contacts,  the  significant  contacts,  with  lobby- 
ists, policymaking,  high-ranking  administration  officials. 

Aiid  I  believe  that  this  on  the  part  of  Congress  would  be  a  wel- 
come addition  to  that  sort  of  disclosure.  It  would  dispel,  I  believe, 
a  great  deal  of  cynicism  on  the  part  of  the  public  because,  if  we 
each  think  about  our  own  visits,  the  preponderance  of  the  time  is 
spent  visiting  with  constituents  who  come  to  visit  from  the  district, 
not  with  those  highly-paid,  high-charged  Washington,  DC,  lobby- 
ists. And  to  the  extent  that  we  do  spend  time  with  those  lobbyists, 
we  should  certainly  be  willing  to  disclose  and  account  to  our  con- 
stituents. 

Now  this  will  be  strongly  opposed.  Mr.  Wright  Andrews,  who  is 
president  of  the  American  League  of  Lobbyists — that  is,  the  lobby 
for  lobbyists — said  that  this  bill  "is  going  to  drive  lobbyists  crazy, ' 
as  quoted  in  Roll  Call.  I  think  anything  that  might  cause  them  a 
bit  of  discomfort  probably  is  a  meritorious  reform  and  warrants 
consideration  by  the  committee. 

One  other  quick  point:  I  applauded  the  Speaker  last  year  when 
he  moved  ahead  with  THOMAS  and  the  access  to  documents  for 
members  of  the  public,  because  that  helps  overweigh  the  influence 
of  paid  lobbyists  or  the  feeling  that  constituent  groups  need  to  hire 
paid  lobbyists.  However,  it  has  not  been  fully  or  widely  imple- 
mented. And  I  would  suggest,  either  through  the  Rules  of  the 
House  or  by  action  by  this  committee,  we  could  move  to  much  fuller 
availability  of  congressional  documents.  The  technology  is  here 
today.  With  scanners,  there  is  no  reason  why  a  great  number  of  the 
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documents  produced  here,  committee  reports,  committee  marks,  the 
amendments  that  are  to  be  offered  on  the  floor,  couldn't  be  made 
available  on  a  very  timely  basis  to  people  across  America  through 
THOMAS  on  the  Internet,  so  that  folks  at  home  feel  less  distanced 
and  less  mystified  by  the  goings-on  here  in  Washington,  DC. 

With  that,  I  thank  the  Chair  for  his  indulgence. 

[The  prepared  statement  of  Mr.  DeFazio  follows:] 

Prepared  Statement  of  Hon.  Peter  A.  DeFazio,  a  Representative  in  Congress 
From  the  State  of  Oregon 

I  would  like  to  thank  the  Chairman  and  members  of  the  Committee  for  holding 
this  hearing  today.  I  was  a  strong  supporter  of  the  lobbying  reform  proposal  that 
Congress  passed  last  year,  however,  I  believe  there's  still  room  for  improvement. 

The  public  feels  their  elected  representatives  are  out  of  touch  and  unaccountable. 
They  want  to  remove  money  from  the  elections  process.  Yet  we  all  know  that  com- 
prehensive campaign  finance  reform  will  be  extremely  difficult  to  accomplish.  How- 
ever we  can  make  some  modest  changes  to  help  restore  the  general  public's  con- 
fidence that  Washington  is  not  run  by  lobbyists  and  also  empower  citizens  to  get 
more  directly  involved  in  the  legislative  process  themselves. 

I  propose  two  simple  steps:  allowing  citizens  access  to  information  on  the  amount 
of  contact  between  members  of  Congress  and  lobbyists  and  what  issues  they  discuss, 
as  well  as,  making  congressional  documents  more  accessible  to  the  general  public. 

As  most  of  us  know  all  too  well,  there  has  been  growing  concern  in  recent  years 
about  the  power  and  influence  of  special  interest  organizations  over  members  of 
Congress  and  the  legislative  process.  The  news  media  and  talk  show  hosts  in  par- 
ticular, have  been  critical  of  the  seeming  influence  of  lobbyists  over  members  of 
Congress.  The  Lobbying  Reform  legislation  passed  last  year  was  a  first  step  toward 
addressing  those  concerns  by  strengthening  disclosure  requirements  for  professional 
lobbyists.  However,  we  still  have  a  long  way  to  go  to  finish  the  job. 

I  have  always  supported  public  disclosure  in  government  activities.  If  a  lobbyist 
or  special  interest  group  is  spending  hundreds  or  even  thousands  of  dollars  on  a 
member  of  Congress,  the  public  has  a  right  to  know.  We  have  very  strict  limits  on 
the  amount  of  campaign  funds  individuals  and  organizations  can  give  to  a  candidate 
running  for  office  and  it's  all  a  matter  of  public  record.  Lobbying  activities  should 
be  subject  to  the  same  public  scrutiny. 

Under  current  law,  the  public  can  find  out  that  a  member  travels  annually  to  par- 
ticipate in  a  conference  for  a  specific  industry  or  organization.  The  public  can  also 
find  out  what  political  contributions  a  member  has  received  from  that  same  industry 
or  organization.  That's  good.  But  what  the  public  doesn't  have  access  to  is  how  much 
time  during  the  year  tnat  member  spends  with  that  industry  or  organization  dis- 
cussing issues.  Ajid  they  should.  Public  officials  must  be  accountable  for  their  ac- 
tions. This  type  of  information  is  a  missing  link  that  would  help  citizens  evaluate 
their  members  performance. 

I  have  introduced  legislation  to  address  this  gap.  My  legislation  would  require 
each  congressional  office  to  record  visits  by  registered  lobbyists.  This  record  would 
be  avail«ible  to  the  public  and  would  include  the  date  of  the  visit,  the  name  and  af- 
filiation of  the  individual,  and  the  subject  of  the  visit.  Our  constituents  and  the  pub- 
lic at  large  could  then  track  their  elected  Members'  contact  with  special  interest  or- 
ganizations and  associations,  or  anyone  else  seeking  to  influence  the  workings  of 
Congress. 

There's  nothing  wrong  with  meeting  with  lobbyists.  It's  a  necessity  in  this  job.  But 
when  the  same  lobbyists  who  press  their  client's  cases  in  our  offices  also  contribute 
to  congressional  campaigns,  the  relationship  begins  to  seem  less  innocent.  By  shin- 
ing light  on  the  relations  between  lobbyists  and  Members  of  Congress,  my  bill  might 
have  the  secondary  and  beneficial  effect  of  decreasing  the  corrupting  flood  of  cam- 
paign contributions  from  well-heeled  D.C.  lobbyists. 

My  "No  Secrets  in  Congress  Act"  proposal  is  not  likely  to  be  popular  with  the  lob- 
bying corps  in  Washington,  D.C.  As  Wright  Andrews,  President  of  the  American 
League  of  Lobbyists  told  RoU  Call,  "This  [bill]  is  going  to  drive  lobbyists  crazy."  But 
it's  a  much-needed  antidote  for  public  mistrust  and  cynicism. 

I  also  favor  reforms  that  would  give  the  general  public  greater  access  to  congres- 
sional resources  tmd  public  documents  so  they  can  more  eflectively  influence  Con- 
gress themselves.  We  don't  need  Congress  dependent  on  professional  lobbyists  and 
special  interest  organizations  for  information  and  advocacy. 
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I  was  very  heartened  last  year  when  Speaker  Gingrich  announced  the  creation  of 
THOMAS  which  would,  "allow  average  Americans  to  tap  into  the  workings  of  Con- 
gress, thus  allowing  them  to  thwart  the  Washington  media  elite."  The  Speaker  went 
on  to  promise  to  give  Americans  "full  access"  to  all  congressional  documents.  But 
there  are  a  host  of  public  documents  that  are  not  readily  available  to  the  public. 
Many  critical  documents,  including  committee  prints  of  bills,  committee  reports, 
amendments,  Congressional  Research  Service  reports,  committee  transcripts  and  so 
forth,  are  not  readily  available  to  many  of  our  constituents.  On-line  access  to  these 
documents  should  be  developed  and  I  would  encourage  members  of  the  committee 
to  consider  options  to  facilitate  that  process. 

Once  again,  thank  you  for  providing  us  with  an  opportunity  to  discuss  additional 
options  for  strengthening  and  improving  disclosure  for  lobbying  activities.  I  look  for- 
ward to  working  with  the  committee  to  Lring  about  these  reforms. 

Mr.  Canady.  Thank  you. 
Mr.  Fox. 

STATEMENT  OF  HON.  JON  D.  FOX,  A  REPRESENTATIVE  IN 
CONGRESS  FROM  THE  STATE  OF  PENNSYLVANIA 

Mr.  Fox.  Thank  you.  Thank  you  very  much,  Mr.  Chairman.  I  ap- 
preciate the  opportunity  to  testify  before  the  subcommittee  on  an 
issue  which  is  integral  to  strengthening  our  lobbying  reform  efforts. 

First,  I  would  like  to  commend  the  chairman  and  Congressman 
Frank  for  their  strong  leadership  in  enacting  the  Lobbying  Disclo- 
sure Act  into  the  law.  I  appreciate  also  the  patience  of  Mr.  Hyde 
and  Mr.  Watt  in  this  proposal.  The  chairman's  tireless  efforts  as- 
sisted in  seizing  the  stark  opportunity  to  pass  a  lobbying  disclosure 
bill  fit  for  Presidential  signature  after  40  years  of  gridlock. 

Since  the  new  law  went  into  effect,  records  have  demonstrated 
that  the  number  of  registered  lobbjdsts  and  organizations  has  dou- 
bled in  comparison  to  the  old  law.  I'm  pleased  that  such  evidence 
demonstrates  that  the  new  lobbying  law  is  having  its  intended  im- 
pact. 

My  amendment  to  the  Lobbying  Disclosure  Act  will  prohibit  reg- 
istered lobbyists  from  giving  gifts  to  Members,  officers,  and  employ- 
ees. You  might  recall  that  H.  Res.  250  put  a  duty  on  us  not  to  ac- 
cept, but  this  would  give  the  corresponding  duty  on  the  lobbyist  not 
to  present  gifts  to  us.  And  it's  contained  in  H.R.  3140. 

I  regard  the  first  rule  of  safety  in  any  matter  as  self-defense.  The 
recently-passed  House  resolution  requires  that  Members  of  Con- 
gress not  take  gifts.  This  proposal  makes  sure  that  lobbyists  do  not 
give  gifts;  therefore,  making  lobbyists  and  Members  equally  respon- 
sible for  their  actions.  Implementation  of  this  proposal  can  further 
help  avoid  a  Member's  unintentional  failure  to  reject  a  gift.  The 
lobbyist  would  strictly  not  be  able  to  present  the  gift. 

I  understand  there  has  been  some  confusion  among  Members 
since  the  House  resolution  banning  gifts  fi-om  lobbyists  went  into 
effect.  Indeed,  we  need  to  clarify  a  Member's  responsibility  when 
a  gift  is  presented.  However,  we  also  have  an  obligation  to  clarify 
responsibility  by  making  lobbyists  equally  accountable  for  the  gifts 
they  attempt  to  give  Members.  Under  this  proposal,  lobbyists  will 
have  an  affirmative  duty  not  to  offer  Members  any  gifts. 

We  need  to  continue  to  enact  the  positive  reforms  that  this  com- 
mittee has  already  demonstrated  and  the  leadership  has.  This  pro- 
posal ensures  that  gifts  do  not  figure  into  the  relationship  between 
lobbyists  and  Members  of  Congress. 
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I  look  forward  to  working  with  this  subcommittee  aggressively  to 
make  sure  that  we  adopt  H.R.  3140,  and  I  thank  the  subcommittee 
for  its  attention. 

[The  prepared  statement  of  Mr.  Fox  follows:] 

Prepared  Statement  of  Hon.  Jon  D.  Fox,  a  Representative  in  Congress  From 
THE  State  of  Pennsylvania 

Mr.  Chairman,  I  appreciate  the  opportunity  to  testify  before  the  Subcommittee  on 
an  issue,  which  is  integral  to  strengthening  our  lobbying  reform  efforts. 

First,  I  would  like  to  commend  the  Chairman  for  his  strong  leadership  in  enacting 
the  Lobbying  Disclosure  Act  into  law.  The  Chairman's  tireless  efforts  assisted  in 
seizing  the  historic  opportunity  to  pass  a  lobbying  disclosure  biU,  fit  for  a  Presi- 
dential signature,  after  40  years  oi  gridlock.  Since  the  new  law  went  into  effect, 
records  have  shown  that  the  number  of  registered  lobbyists  and  organizations  have 
doubled  in  comparison  to  the  old  law.  I  am  pleased  that  such  evidences  demonstrate 
that  the  new  lobbying  law  is  having  its  intended  impact. 

As  the  Members  of  the  Subcommittee  may  recall,  I  offered  an  amendment  to  the 
Lobbying  Disclosure  Act  to  prohibit  registered  lobbyists  from  giving  gifts  to  mem- 
bers, officers,  and  employees  of  Congress.  Quite  simply,  the  amendment  com- 
plemented H.  Res.  250  by  placing  responsibility  on  the  lobbyist,  as  opposed  to  solely 
on  the  recipient.  Unfortunately,  the  amendment  was  not  adopted.  I,  therefore,  come 
before  the  Subcommittee  to  request  its  serious  consideration  of  my  proposal  as  the 
Subcommittee  explores  additional  lobbying  reform  proposals. 

I  regard  the  first  rule  of  safety  in  any  matter  as  self-defense.  The  recently  passed 
House  resolution  requires  that  Members  of  Congress  not  to  take  gifts  from  lobbyists. 
My  proposal  makes  sure  that  lobbyists  do  not  give  gifts;  therefore,  making  lobbyists 
and  Members  equally  responsible  for  their  actions.  Implementation  of  this  proposal 
can  further  help  avoid  a  Member's  unintentional  failure  to  reject  a  gift.  The  lobby- 
ists would  strictly  not  be  able  to  present  the  gift. 

I  understand  that  there  has  been  some  confusion  among  Members  since  the  House 
resolution  banning  gifts  from  lobbyists  went  into  effect.  Indeed,  we  need  to  clarify 
a  Member's  responsibility  when  a  gift  is  presented.  However,  we  also  have  an  obli- 
gation to  clarify  responsibility  by  making  lobbyists  equally  accountable  for  the  gifts 
they  attempt  to  give  Members.  Under  tms  proposal,  lobbyists  will  have  an  affirma- 
tive duty  not  to  offer  members  any  gifts. 

As  representatives  of  the  people,  it  is  time  for  Congress  to  deliver  on  its  promise 
to  change  business  as  usual  in  Washington.  My  proposal  ensures  that  gifts  do  not 
figure  into  the  relationship  between  lobbyists  and  Members  of  Congress 

I  look  forward  to  working  with  the  Subcommittee  as  we  aggressively  move  ahead 
on  lobby  reform  initiatives.  I  believe  that  my  proposal  is  key  to  attaining  such  re- 
form in  a  strong  and  logical  way.  I,  therefore,  urge  the  Subcommittee's  serious  con- 
sideration of  my  proposal. 

Mr.  Canady.  Thank  you,  Mr.  Fox. 
Mr.  Traficant. 

STATEMENT  OF  HON.  JAMES  A.  TRAFICANT,  JR.,  A 
REPRESENTATIVE  IN  CONGRESS  FROM  THE  STATE  OF  OHIO 

Mr.  Traficant.  Thank  you,  Mr.  Chairman. 

I  have  a  couple  of  concerns  to  start  out  with.  I  keep  hearing  that 
we've  had  all  these  good  ideas,  but  all  through  the  debate  on  the 
changes  that  we  made  this  vear  all  these  good  ideas  would  have 
killea  the  original  bill.  And  if  all  these  good  ideas  would  have  killed 
the  original  bill,  I'm  just  wondering  what  chance  they  have  now, 
when  the  major  vehicle  has  been  passed. 

My  bill  is  very  straightforward.  Everybody  understands  this  be- 
cause it's  been  year  after  year  after  year,  and  every  year  I  hear 
"great  bill,  great  bill;  youre  right,  you're  right;  next  year,  next 
year,  next  year."  Well,  we've  haa  a  lot  of  constipation,  but  no  clear 
movement  here,  folks — ^keyword:  "movement." 

What  I  want  to  talk  about  is  the  Foreign  Agents  Registration  Act 
that  nobody  abides  by,  is  vague  in  nature,  that  most  people  dis- 
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regard.  It  has  very  little  investigative  powers,  no  subpoena  powers, 
very  little  enforcement.  In  fact,  it's  a  ioke.  The  original  foreign 
agents  legislation  dealt  with  James  Bond  activities  in  this  country, 
and  we're  not  dealing  with  James  Bond  activities  anymore;  we're 
dealing  with  trade  people,  people  who  represent  the  foreign  inter- 
ests, who  avoid  registration,  don't  even  take  the  time  to  bother  to 
register.  When  they  are  confronted,  the  penalties  are  so  great  that 
the  Justice  Department  believes  that  they  would  be  killing  a  gnat 
with  a  stinger  missile.  So,  as  a  result,  they  do  not  even  proceed  to 
enforce  it. 

Therefore,  there  can  be  no  good  ideas  of  any  form  or  fashion  that 
can  be  incorporated  into  new  legislative  initiative  without  fun- 
damentally changing  the  Foreign  Agents  Registration  Act,  which 
my  bill,  H.R.  452,  does  by,  in  tact,  changing  the  focus  to  Foreign 
Interests  Representation  Act,  and  it  forces  people  to  register.  It 
identifies  what  type  of  interests  someone  might  have  or  must  have 
to  be  considered  a  representative  of  a  foreign  interest.  It  changes 
the  penalty  section,  so  you  don't  need  a  stinger  missile  to  go  after 
somebody,  and  it  reduces  the  penalties  and  fines  as  low  as  $2,000 
for  cause.  But,  more  importantly,  we  will  know,  and  we  shall  know, 
who  represents  the  interest  of  foreign  entities. 

So  what  I'm  saying  to  this  committee — and  I  have  great  regard 
for  the  committee,  and  I've  worked  with  Mr.  Frank  on  this  a  num- 
ber of  years;  and,  quite  frankly,  Mr.  Frank  understands  Congress 
as  well  as  anybody  here.  I  think  he  understands  this  legislation 
that  I  have  as  well.  He  has  a  couple  of  concerns  within  it. 

I  want  to  say  this  to  the  committee:  without  changing  the  major 
tenor  and  focus,  vou  can  amend  it;  you  can  improve  it;  if  you  fmd 
a  flaw,  you  can  change  it.  This  is  your  jurisdiction.  But  just  let  me 
say  this  to  you:  as  long  as  you  have  less  than  one-third  of  the  peo- 
ple who  represent  foreign  interests  even  taking  the  time  to  give  us 
partial  registration,  and  we  continue  to  allow  that  to  exist,  we  fail. 
We  fail,  very  simply.  As  long  as  we  keep  the  major  law  on  the 
books,  that  which  was  promulgated  to  stop  Nazi  infiltration,  James 
Bond  undercover  business — we  fail.  It's  time  now  to  look  at  the  so- 
phisticated aspect  of  foreign  interest  representation;  how,  in  fact, 
that  representation  is  integrated  into  this  trade  deficit  we  have; 
our  negative  balance  of  pajnnents;  how  people  today  aren't  nec- 
essarily trying  to  find  out  about  our  stinger  missile.  Let  the  CIA, 
let  the  FBI  handle  that.  We're  leaving  a  whole  vacuum  here  where 
we're  leaving  our  own  commercial  sector  at  prey.  People  don't  even 
have  to  tell  us  they're  doing  it. 

Now  I  have  been  put  off  for  years  here.  Now  if  not  on  that  origi- 
nal bill,  when?  Now  coming  out  with  a  new  bill,  I  have  my  doubts, 
because  by  the  testimony  you've  heard  today,  the  biggest  people  in 
our  Government  in  the  executive  branch  end  up  going  to  work  for 
these  suckers.  And  they  don't  want  it.  They  didn't  want  it.  Repub- 
lican administrations  didn't  want  it;  Democrat  administration 
doesn't  want  it.  Well,  who  runs  this  train? 

I  want  something  done  on  this  issue.  We  should  at  least  know 
who's  lobbying  our  Government  that  represents  a  foreign  interest. 
We  should  take  it  away  from  the  archaic  James  Bond,  Chief  In- 
spector Clouseau  madness,  and  put  together  a  practical  program 
that  identifies,  so  that  we  know.  I  m  not  telling  you  to  stop  anybody 
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from  representing  foreign  interests,  except  in  that  legislative  initia- 
tive I've  joined  with  Representative  English  on  who's  now  gone. 

You  take  a  look  at  the  past  25  years  at  some  of  the  heavy  hitters 
in  the  executive  branch  of  our  Government  that  deal  with  inter- 
national trade,  matters  that  affect  balance  of  payments,  and  you'll 
see  some  of  the  strongest  names  that,  after  they  walked  out  of 
here,  made  a  hell  of  a  lot  of  money  from  some  foreign  countries. 
Am  I  saying  they  did  anvthing  wrong?  Absolutely  not.  But  we 
should  know  about  it.  We  snould  know  who  their  associates  are. 

I  have  submitted  volumes  of  paper.  I  ask  that  any  ream  of  paper 
or  tissue  heretofore  submitted  be  considered  as  a  part  of  this 
record,  if  it  can  be  found  and  has  been  memorialized,  and  that  my 
statement  here  today  in  its  entirety,  Mr.  Canady,  be  put  in  the 
record. 

And,  in  closing,  I  will  say  this:  one  thing  I  know  is  Mr.  Frank 
in  the  years  I  have  been  here,  when  he  gives  you  his  word,  it's 
good,  and  I  want  to  commend  you.  Even  though  I  don't  know  if  this 
is  a  charade  yet  or  not,  hear  me:  you  gave  your  word  you'd  have 
a  hearing  and  you  would  attempt  to  do  something  on  this  issue. 
You've  kept  your  word.  I  want  to  commend  you  for  that,  and  I  want 
to  commend  Mr.  Frank  for  looking  into  my  issue.  I  think  it's  a  sig- 
nificant issue  that  changes  the  focus  of  the  way  we  do  business, 
and  it's  time  we  do  it. 

I  yield  back  my  time. 

[The  prepared  statement  of  Mr.  Traficant  follows:] 

Prepared  Statement  of  Hon.  James  A.  Traficant,  Jr.,  a  Representative  in 
Congress  From  the  State  of  Orao 

Mr.  Chairman  and  Members  of  the  Committee,  thank  you  for  giving  me  the  oppor- 
tunity to  testify  today.  I  applaud  you  for  examining  the  issue  of  foreign  lobbying  re- 
form with  respect  to  the  Foreign  Agents  Registration  Act,  and  my  bill,  H.R.  452, 
the  Toreign  Interests  Representation  Act." 

Mr.  Chairman,  every  year,  foreign  interests  spend  hundreds  of  millions  of  dollars 
to  influence  the  American  government.  They  employ  top-notch  lobbyists,  many  of 
whom  are  former  U.S.  government  oflicials  and  staff,  to  present  their  case  in  Wash- 
ington. Our  free  trade  policies  have  opened  the  doors  to  foreign  investment,  while 
an  archaic  law  allows  agents  of  foreign  governments  to  work  in  secrecy. 

The  Foreign  Agents  Registration  Act  (FARA)  of  1938  requires  foreign  agents  to 
disclose  their  connections  with  foreign  governments,  foreign  political  parties,  and 
other  foreign  principals  to  the  Foreign  Agents  Registration  Unit  at  the  Department 
of  Justice.  However,  according  to  two  General  Accounting  Oflice  (GAO)  reports, 
FARA  is  plagued  by  unclear  language  as  to  who  is  required  to  register,  weak  inves- 
tigative and  enforcement  provisions,  and  loopholes. 

GAO's  July  1990  report  entitled,  'Toreign  Agent  Registration:  Justice  Needs  to 
Improve  Program  Administration,"  found  that  only  775  foreign  agents,  out  of  thou- 
sands, actually  bothered  to  register  under  FARA.  Since  the  1990  report  was  re- 
leased, neither  the  Justice  Department  nor  Congress  has  rectified  this  breech  of  se- 
curity. As  a  result,  I  have  introduced  H.R.  452,  the  'Toreign  Interest  Representation 
Act,"  which  speaks  directly  to  the  GAO  recommendations. 

liie  GAO  report  found  several  problems  with  current  law: 

The  Foreign  Agent  Registration  Act  was  originally  enacted  to  target  Nazi  and 
communist  propaganda  in  the  1930s  and  1940s.  The  term  "foreign  agent"  was  origi- 
nally used  to  identify  foreign  principals  in  America  who  were  spreading  foreign 
propaganda  and  oi;ganizing  political  activities.  With  the  end  of  the  Cold  War,  how- 
ever, foreign  agents  have  shifted  their  emphasis  from  political  propaganda  to  free 
trade  and  the  global  economic  competition.  FARA,  however,  remains  unchanged.  As 
a  result,  many  individuals  and  law  firms  representing  foreign  interests  are  exempt 
from  re^stration  under  the  Act. 

My  bill,  H.R.  452,  substitutes  the  term  'Representative  of  a  foreign  interest"  for 
"foreign  agent,"  thus  broadening  the  definition  and  closing  a  loophole.  Likewise,  the 
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term  "political  propaganda"  htis  been  dropped  in  favor  of  "promotional  or  informa- 
tional materials."  The  bill  makes  several  other  similar  term  substitutions. 

FARA  provides  certain  exemptions  to  registration  including  commercial  activities. 
Moreover,  representatives  of  foreign  interests  are  not  required  to  notify  the  Reg- 
istration Unit  of  their  intention  to  claim  an  exemption.  As  a  result,  it  is  difficult 
for  the  Unit  to  determine  who  should  and  who  should  not  be  registered. 

Under  H.R.  452,  any  person  who  engages  in  political  activities  for  the  purpose  of 
furthering  the  commercial,  industrial  or  financial  operations  of  a  foreign  interest 
would  no  longer  be  exempt.  In  addition,  representatives  of  foreign  interests  will  now 
be  required  to  notify  the  Attorney  General.  Moreover,  any  person  relying  on  an  ex- 
emption under  the  act  must  notify  the  Justice  Department  of  his  or  her  intention. 

H.R.  452  also  establishes  a  test  to  determine  what  constitutes  foreign  control.  En- 
tities that  are  more  than  50  percent  foreign-owned  would  be  presumed  to  be  foreign 
controlled  and  required  to  register.  Entities  with  20  to  50  percent  foreign  ownership 
would  also  be  considered  foreign-controlled,  but  the  presumption  could  be  rebutted 
with  evidence.  Less  than  20  percent  foreign  ownership  would  not  require  registra- 
tion. Both  provisions  will  help  to  clarify  the  law,  and  will  lead  to  an  increase  in  reg- 
istration. 

Timeliness  of  foreign  agent  registration  and  reporting  remains  a  problem.  Of  the 
28  registration  statements  reviewed  in  the  GAO  report,  a  whopping  68  percent  had 
not  registered  on  time. 

Currently,  registrants  must  submit  updated  disclosure  forms  every  six  months 
after  the  initial  registration.  This  system  has  made  it  almost  impossible  to  know 
who  is  registered  and  whether  the  registration  is  up-to-date.  H.R.  452  requires  fol- 
low-up registration  forms  to  be  filed  on  January  30th  and  June  30th  of  each  year. 
The  Justice  Department,  however,  would  be  given  the  authority  to  waive  this  provi- 
sion, on  a  case-by-case  basis,  for  entities  whose  fiscal  year  does  not  follow  the  cal- 
endar year. 

H.R.  452  also  includes  language  to  strike  an  exemption  under  FARA  which  allows 
the  President  to  exempt  foreign  governments  "vital  to  the  U.S.  defense."  It  is  my 
understanding  that  the  Justice  Department  has  not  used  this  exemption  in  years. 

In  addition,  H.R.  452  narrows  the  current  exemption  for  lobbyists  who  have  "off 
the  record"  contact  with  government  officials.  The  exemption  remains,  however,  for 
persons  who  represent  foreign  interests  in  a  court  of  law  and  before  the  Patent  and 
Trademark  Office,  whose  proceedings  are  secret  under  the  law. 

Finally,  harsh  criminal  penalties  under  FARA  are  another  reason  the  Justice  De- 
partment has  shied  away  from  enforcement  of  the  Act.  Under  H.R.  452,  any  person 
who  has  failed  to  file,  has  omitted  facts,  or  has  made  a  false  statement  regarding 
the  facts,  will  be  fined  a  minimum  of  $2,000,  up  to  $1,000,000,  depending  upon  the 
nature  and  duration  of  the  violation.  Furthermore,  the  Justice  Department  would 
be  given  the  authority  to  subpoena  individuals  for  testimony  and  records. 

The  bottom  line  is,  the  American  people  have  a  right  to  know  who  is  getting  paid 
by  foreign  interests  to  influence  the  U.S.  government.  It's  time  to  end  the  secrecy 
in  foreign  lobbying  through  uniform  reporting  and  penalties  for  non-compliance. 

Mr.  Chairman,  thank  you  again  for  the  opportunity  to  testify  and  to  offer  my  rec- 
ommendations. I  look  forward  to  working  with  you  and  members  of  the  committee 
on  this  very  important  legislation.  I  would  be  more  than  happy  to  address  your  con- 
cerns or  answer  any  questions  you  or  members  of  the  committee  may  have  at  this 
time. 

Mr.  Canady.  Thank  you,  Mr.  Traficant. 

I  want  to  thank  eacn  of  you  for  taking  the  time  to  be  with  us 
today.  We  appreciate  your  interest  in  this. 

And  I  don't  have  any  questions.  One  point  I  want  to  make,  our 
effort  to  keep  amendments  off  of  the  bill  last  year  was  not  because, 
at  least  in  most  cases  was  not  because,  we  felt  that  the  particular 
amendments  would  cause  a  problem  for  the  bill.  What  we  felt 
would  cause  a  problem  for  the  bill  was  having  a  conference  commit- 
tee, and  that  has  been  the  gn^aveyard  of  many  proposals  in  the  past, 
and  we  were  concerned  that  if  we  got  in  that  posture,  then  it  may 
never  see  the  light  of  day.  So  it  wasn't  the  specific  content  of  the 
amendments  that  we  felt  threatened  the  bill;  it  was  the  fact  that 
they  would  throw  the  bill  into  a  conference  committee.  I  just  want- 
ed to  make  that  clear. 
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But  I  appreciate  your  input,  and  we  will  look  forward  to  continu- 
ing to  work  with  you  on  this  range  of  issues.  I  want  to  move  for- 
ward with  an  additional  bill  this  year.  I  can't  guarantee  that  that's 
going  to  get  to  the  floor.  Our  time  is  limited,  but  it  would  certainly 
be  my  desire  to  bring  it  to  the  floor,  and  I'm  going  to  do  everything 
I  can  to  move  forward  on  issues  related  to  the  subjects  we  have  dis- 
cussed today. 

With  that,  I  don't  have  any  questions.  I'd  yield  to  Mr.  Frank. 

Mr.  Frank.  I  want  to  thank  the  Members  for  their  work,  but  I 
also  do  want  to  comment  on  Mr.  Traficant's  comments.  I'm  sorry 
if  we  have  damaged  your  ability  to  claim  to  be  a  victim  by  taking 
this  legislation  seriously.  I  have  to  say  that  you  are  suggesting  that 
this  might  be  a  charade  is  absolutely  unwarranted,  and  I  don't 
think  that  kind  of  posturing  helps  with  an  effort  to  do  serious  legis- 
lation. 

I  just  would  add  also  that,  while  I  think  it  is  reasonable  for  us 
to  have  various  restrictions,  I  want  to  affirm  I  think  lobbying  is  a 
very  important  part  of  the  democratic  process.  Some  of  my  best 
friends  are  lobbyists.  They  include  some  people  who  work  for  a  lot 
of  money,  but  they  also  include  a  lot  of  people  who  are  registered 
lobbyists  who  work  for  organizations  of  a  public  interest  sort  who 
really  work  quite  hard  and  quite  reasonably  for  compensation 
that's  not  at  all  excessive.  So  I  think  we  should  be  very  clear:  we're 
not  condemning  the  lobbying  profession  or  denying  that  that's  very 
useful.  I  don't  think  any  of  us  would  be  able  to  do  our  jobs  well 
if  we  didn't  have  well-informed,  thoughtful  people  who  cared  a  lot 
about  public  policy  and  some  of  them  work  as  lobbyists.  But,  clear- 
ly, there  are  some  elements  of  conflict  of  interest  that  ought  to  be 
addressed,  and  I  think  that  we  have  the  makings  of  a  very  impor- 
tant second  piece  of  legislation  here  that  I  hope  we  will  put  to- 
gether soon  and  send  it  over  to  the  Senate  in  time  for  people  to  mo- 
bilize on  its  behalf 

Thank  you,  Mr.  Chairman. 

Mr.  Canady.  Any  other  Members  have  questions? 

Ms.  Kaptur.  Mr.  Chairman,  might  I  just  make  a  final  very  brief 
statement 

Mr.  Canady.  Certainly. 

Ms.  Kaptur  [continuing].  Since  some  of  the  Members  came 
in 

Mr.  Canady.  Certainly. 

Ms.  Kaptur  [continuing].  As  we  were  proceeding?  I  just  wanted 
to  say,  as  someone  who  has  been  involved  in  this  for  over  a  decade 
now,  and  some  of  the  old  laws  are  very  arcane — the  Foreign  Agents 
Registration  Act,  which  Mr.  Traficant  referenced  was  written  many 
years  ago,  and  he  is  correct  that  its  focus  was  internal  security. 
There  was  also  a  commercial  exemption  in  that  act,  and  what  we 
found,  as  he  stated  in  his  testimony,  was  there  really  was  no  en- 
forcement. It  kind  of  disappeared  inside  the  bowels  of  the  Justice 
Department,  and  there  were  a  lot  of  holes. 

After  lots  of  testimony  and  consultation,  and  so  forth,  we  decided 
in  our  bill  that  was  introduced  in  1985  to  tiy  to  set  a  standard  to 
focus  in  and  identify  which  levels  of  officials  nad  significant  access, 
et  cetera,  and  I  think  our  effort  is  to  try  to  distinguish  between 
those  representing  foreign  governments  and  foreign  political  par- 
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ties,  others  involved  in  very  sensitive  trademaking  decisions.  And 
so  if  there's  any  distinction  between  what  some  of  the  other  Mem- 
bers are  proposing  and  what  we  are  proposing,  we  are  proposing 
a  standard  of  behavior  because  we  felt  that  the  enforcement  side 
over  at  Justice  in  FARA  would  not  occur.  It  has  not  occurred  over 
the  years. 

So  there  was  also,  I  might  add,  an  attorney's  exemption  in  the 
original  FARA.  And  if  you  look  at  the  world  we're  dealing  with 
now,  I  think  it's  very  important  to  establish  an  ethical  standard  of 
behavior.  And  I  think,  after  now  11  years  of  effort,  we  have  a  very 
good  bill,  and  we  would  please  ask  the  members  of  the  committee 
to  take  a  look  at  it.  I  don't  think  that  it's  extreme  in  any  way.  It's 
been  the  result  of  a  lot  of  very  hard  work,  lots  of  GAO  studies. 

And  I  just  thank  you  very  much  for  giving  us  this  opportunity. 

Mr.  Canady.  Thank  you  very  much.  Again,  I  want  to — Rep- 
resentative Fox,  did  you  have  any 

Mr.  Fox.  Just  a  brief  comment,  just  to  say  to  say  that  my  meas- 
ure, it's  really  a  housekeeping  measure.  It's  something  that  should 
have  been  included  in  the  original  legislation,  not  your  bill,  but 
other  bills.  Finally,  it  puts  the  duty  back  where  it  belongs,  on  lob- 
byists not  to  give,  and  for  an  item  that  we  wouldn't  know  about 
that  a  lobbyist  gave,  a  Member  could  put  himself  in  jeopardy  or 
herself  unnecessarily.  And  it's  really  just  squaring  off  the  item  to 
make  sure  it's  better  for  all. 

Mr.  Canady.  Thank  you  very  much.  And,  again,  thank  you  for 
being  with  us. 

We'll  now  move  to  our  second  panel.  And  as  the  second  panel  is 
coming  forward,  let  me  explain  that  Mr.  Frank  and  I  are  going  to 
have  to  leave  the  hearing  for  a  brief  period  of  time,  we  hope.  We 
have  been  summoned  to  Qie  Rules  Committee,  and  we  have  a  mat- 
ter before  the  Rules  Committee  and  we  must  be  there  at  11  o'clock. 
I  apologize  to  the  witnesses  for  that,  but,  unfortunately,  I  do  not 
control  the  schedule  of  the  Rules  Committee. 

Mr.  Frank.  Mr.  Chairman,  I  think  if  it  works,  we  >yill  be  back 
in  time  to  participate  in  questions,  because  I  am  particularly  im- 
pressed with  some  of  the  testimony.  I'm  told  the  Rules  Committee 
has  only  got  a  couple  of  people;  they'll  be  able  to  take  us  right 
away.  We  should  be  back  in  time  when  the  statements  are  finished. 

Mr.  Canady.  We  do  hope  to  be  back  very  soon. 

And  on  our  second  panel  today  we  have  three  witnesses.  First, 
we  will  hear  from  Mr.  Robert  Tobias.  Mr.  Tobias  is  here  represent- 
ing the  National  Treasury  Employees  Union  as  its  national  presi- 
dent. Next  we  will  hear  from  Mr.  Don  Simon.  Mr.  Simon  is  the  ex- 
ecutive vice  president  of  Common  Cause,  a  public  interest  lobbying 
group.  Concluding  this  panel  will  be  the  testimony  of  Mr.  Brent 
Thompson.  Mr.  Thompson  is  executive  director  of  the  Fair  Govern- 
ment Foundation,  a  free  market  oriented  think  tank  devoted  exclu- 
sively to  research  on  political  reform  issues. 

Without  objection,  your  full  statements  will  be  made  a  part  of  the 
record,  and  I  would  ask  that  each  of  you  summarize  your  testimony 
in  5  minutes  or  less.  Again,  we  do  thank  each  of  you  for  being  with 
us  today. 

Mr.  Tobias. 
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STATEMENT  OF  ROBERT  M.  TOBIAS,  NATIONAL  PRESIDENT, 
NATIONAL  TREASURY  EMPLOYEES  UNION 

Mr.  Tobias.  Thank  you  very  much,  Mr.  Chairman,  for  inviting 
NTEU  to  testify  on  H.R.  1639,  a  proposed  amendment  to  the  hono- 
raria restrictions  in  the  Ethics  in  Government  Act. 

In  1989,  ConCTess  amended  the  act  to  ban  honoraria  to  Members 
of  Congress  and  extended  that  ban  to  all  Federal  employees.  NTEU 
challenged  that  ban  as  it  applied  to  employees  below  GS-16.  The 
Supreme  Court  ruled  in  February  1995  that  the  governmental  in- 
terest was  insufficient  to  justify  the  limitation  on  the  exercise  of 
Federal  employees'  first  amendment  rights.  In  its  decision,  the  Su- 
preme Court  neld  first  that  Federal  employees  do  not  relinquish 
their  first  amendment  rights  when  they  become  Federal  employees, 
and  any  restrictions  must  be  justified  as  serving  a  legitimate  gov- 
ernment interest  that  outweighs  the  employee's  first  amendment 
rights. 

Second,  an  integral  aspect  of  the  first  amendment  freedom  is  the 
right  to  be  paid.  The  Supreme  Court  recognized  that  compensation 
provides  a  significant  incentive,  and  that  a  denial  of  that  incentive 
will  inevitably  diminish  employees'  expressive  output."  The  ban- 
ning of  compensation  was  an  imlawfiil  burden  on  the  exercise  of 
first  amendment  rights. 

Third,  the  Court  held  that  speculation  alone  that  governmental 
interests  may  be  impaired  is  not  enough.  There  must  be  evidence 
to  support  a  limitation  on  the  expression  of  first  amendment  rights. 
There  must  be  demonstrated  ill  effects  when  applying  the  ban  to 
the  immense  class  of  Federal  employees  below  GS-16.  The  Court 
refused  to  rule  on  a  ban  limited  to  more  senior  government  offi- 
cials. 

The  Supreme  Court  decision  gave  us  a  great  deal  to  consider  in 
applying  that  decision  to  H.R.  1639,  and  NTEU  does  have  some 
significant  concerns.  First,  we  suggest  that  the  bill  be  framed  posi- 
tively rather  than  negatively.  We  suggest  the  bill  contain  a  narrow 
prohibition  on  the  acceptance  of  honoraria  by  Members  of  Congress 
and  senior  noncareer  employees,  coupled  with  a  prohibition  on  ac- 
ceptance of  honoraria  by  other  Federal  employees  for  appearances, 
speeches,  or  articles  that,  for  example,  involve  the  use  of  govern- 
ment time  or  resources  rather  than  a  flat  prohibition,  as  the  bill 
now  contains  with  certain  limited  exceptions. 

Second,  we  believe  that  the  restriction  which  limits  the  accept- 
ance of  compensation  on  work-related  efforts  is  redundant  with  ex- 
isting statutes  and  regulations,  and  is,  therefore,  unnecessary.  Fur- 
ther, there  is  no  evidence  of  abuse  which  the  statute  attempts  to 
correct. 

Third,  the  prohibition  on  acceptance  of  compensation  for  an  ap- 
pearance, speech,  or  article  that  relates  "primarily  to  the  respon- 
sibilities, policies,  or  programs  of  the  agency  or  office  in  which  the 
individual  is  employed'  is,  I  believe,  dangerously  vague  and 
overbroad.  It  would  limit  an  employee  who  writes  for  the  Voice  of 
America  firom  writing  an  article  on  U.S.  foreign  policy.  I  believe 
that  provision  is  a  violation  of  the  first  amendment. 

Fourth,  NTEU  is  concerned  that  a  ban  on  honoraria  when  the 
reason  is  related  to  an  employee's  official  duties  or  status  is  impos- 
sible for  the  writer  to  discern  or  understand.  I  certainly  can't  know 
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someone  else's  reason  for  paying  an  honoraria,  and  I  shouldn't  be 
held  accountable  for  it. 

Fifth,  NTEU  believes  the  $2,000  limit  on  honoraria  raises  very 
serious  constitutional  questions.  Federal  employees  who  give 
speeches  such  as  Lewis  B.  Puller,  a  government  lawyer  who  spoke 
as  a  result  of  his  autobiography,  "Fortunate  Son,"  should  be  able 
to  receive  what  the  market  will  pay  for  his  speeches.  So  long  as  the 
fee  is  usual  and  customary  and  the  other  tests  are  met,  there 
should  be  no  cap. 

The  issue  of  honoraria  is  a  very  difficult  and  complex  issue,  and 
I  am  pleased  to  provide  this  testimony  and  assist  the  committee  in 
any  other  way  to  develop  this  most  important  legislation.  Thank 
you  very  much. 

[The  prepared  statement  of  Mr.  Tobias  follows:] 

Prepared  Statement  of  Robert  M.  Tobias,  National  President,  National 
Treasury  Employees  Union 

Good  morning.  I  am  Robert  M.  Tobias,  President  of  the  National  Treasury  Em- 
ployees Union,  the  largest  independent  federal  employee  union.  I  appreciate  this  op- 
portunity to  address  this  Subcommittee  on  H.R.  1639,  a  proposed  amendment  to  the 
nonoraria  restrictions  in  the  Ethics  in  Government  Act  of  1978,  as  amended  by  the 
Ethics  Reform  Act  of  1989. 

In  1989,  the  Congress  undertook  to  address  the  widespread  public  perception  that 
the  acceptance  of  honoraria  by  members  of  Congress  constituted  an  ethical  abuse. 
The  measure  ultimately  enacted  by  Congress,  however,  went  far  beyond  any  per- 
ceived problem  and  barred  acceptance  of  fairly  earned  compensation  for  speech  or 
writings  that  could  not  conceivaoly  raise  any  eyebrows.  The  Congress  amended  the 
Ethics  in  Government  Act  to  prohibit  all  officers  and  employees  of  the  government 
from  accepting  any  compensation  for  any  articles,  speeches,  or  appearances — even 
where  there  was  no  nexus  whatsoever  between  the  speech  in  question  and  the  em- 
ployees' governmental  duties. 

I  am  proud  that  my  union  was  in  the  forefront  in  challenging  the  constitutionality 
of  this  Dan  as  it  applied  to  executive  branch  employees  paid  at  a  rate  below  that 
of  a  GrS-16.  As  we  successfully  argued  to  the  courts,  a  ban  on  the  acceptance  of  com- 
pensation for  expressive  activities  severely  burdens  employees'  First  Amendment 
right  to  engage  in  those  activities.  Where,  as  here,  the  governmental  interest  was 
insufficient  to  justify  such  a  burden,  that  restriction  is  unconstitutional. 

The  Supreme  Court  in  February  1995  finally  brought  a  definitive  end  to  the  legal 
battle.  In  U.S.  v.  NTEU.  115  S.  Ct.  1003  (1995),  the  Court  held  Section  501(b)  of 
the  Ethics  Reform  Act  unconstitutional  as  applied  to  plaintiffs — lower  graded  execu- 
tive branch  employees.  A  year  later,  on  February  26,  1996,  Assistant  Attorney  Gen- 
eral Walter  Deilinger  issued  a  Memorandum  Opinion  concluding  that  no  portion  of 
the  honoraria  ban  in  5  U.S.C.  app.  501(b)  survives  the  Supreme  Court's  ruling.  As 
a  consequence,  the  Justice  Depsulment  will  not  enforce  that  provision  against  any 
Member,  officer  or  employee  of  the  government. 

In  the  discussion  below,  I  will  first  outline  the  teachings  of  the  Supreme  Court 
that  must  guide  this  Subcommittee's  consideration  of  a  new  restriction  on  accept- 
ance of  honoraria.  I  will  then  analyze  the  provisions  of  H  Jl.  1639  in  light  of  those 
teachings. 

1.  the  supreme  court's  analysis  of  the  first  amendment  issues  raised  by 
restrictions  on  acceptance  of  "honoraria" 

Federal  employees  do  not  relinquish  their  First  Amendment  rights  when  they  join 
the  federal  government.  The  Supreme  Court  underscored  that  employees  retain  the 
rights  they  would  otherwise  enjoy  as  citizens  to  conunent  on  matters  of  public  con- 
cern. 115  S.  Ct.  at  1012,  citing  PickeHne  v.  fid.  of  Education,  391  U.S.  563,  568 
(1968).  Any  restraints  that  Congress  would  impose  on  that  free  expression  must  be 
justified  as  serving  a  legitimate  government  interest  that  outweighs  the  employees 
interests.  The  honoraria  oan  contained  in  501(b)  could  not  be  justified. 

a.  The  nature  of  the  burden  on  the  First  Amendment 

The  Supreme  Court  resoundingly  agreed  with  us  that  a  "prohibition  on  compensa- 
tion unquestionably  imposes  a  simificant  burden  on  expressive  activity."  115  S.  Ct. 
at  1014.  The  Government,  in  defending  the  ban  on  honoraria,  had  repeatedly  at- 
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tempted  to  minimize  that  burden  by  declaring  that  employees  were  free  to  write — 
they  just  could  not  get  paid  for  it.  A  stake  has  now  been  driven  through  the  heart, 
of  that  argument.  The  Court  has  recognized  that  compensation  provides  a  signifi- 
cant incentive,  and  that  a  denial  of  that  incentive  "will  inevitably  diminish  [employ- 
ees'] expressive  output."  Id.  at  1014-15.  Tliat  loss  of  incentive  thus  raises  the  most 
serious  First  Amendment  concerns. 

Moreover,  the  impact  of  the  ban  went  beyond  burdening  the  First  Amendment 
rights  of  employees  themselves.  The  Court  recognized  that  the  denial  of  compensa- 
tion imposed  a  significant  burden  on  the  public's  right  to  read  and  hear  what  the 
employees  would  nave  written  and  saii  Id.  at  1015.  Many  federal  employees  are 
tremendously  talented  and  have  mudi  of  value  to  share  with  the  public.  A  restric- 
tion on  their  ability  to  communicate  those  views  is  a  matter  of  great  constitutional 
consequence  to  the  American  pubUc,  as  well  as  to  the  employees  themselves. 

Finally,  the  Court  stressed  the  extraordinary  sweep  of  the  honoraria  ban.  It 
termed  the  ban  a  "wholesale  deterrent  to  a  broad  category  of  expression  by  a  mas- 
sive number  of  potential  speakers.'  Id.  at  1013.  Because  the  ban  is  a  prophylactic 
measure,  it  deters  "an  enormous  quantity  of  speech  before  it  is  uttered.  .  .  ."  Id. 
at  1013  n.ll.  The  widespread  impact  and  the  chill  imposed  on  potential  speech 
heightened  the  First  Amendment  concerns.  Id.  at  1014. 

b.  The  Government's  burden  of  justification 

Given  the  sweep  of  501(b),  the  Court  imposed  on  the  Government  a  "heavy"  bur- 
den of  justification.  115  S.  Ct.  at  1013.  It  required  the  Government  to  show  "that 
the  interests  of  both  potential  audiences  and  a  vast  group  of  present  and  future  em- 
ployees in  a  broad  range  of  present  and  future  expression  are  outweighed  by  that 
expression's  'necessary  impact  on  the  actual  operation'  of  the  Government."  Id.  at 
1014  (quoting  Pickering,  391  U.S.  at  571.) 

That  burden  is  not  satisfied  by  speculation  that  the  speech  might  threaten  the 
Government's  interests.  Id.  at  1013  n.ll.  Instead,  the  Court  required  the  Govern- 
ment to  show  eictual  evidence  of  "demonstrated  ill  effects"  of  employee  acceptance 
of  compensation  for  expressive  activity.  Id.  at  1015.  Here,  there  was  no  evidence  of 
misconduct  related  to  honoraria  by  the  vast  rank  and  file  of  federal  employees. 

The  Court  observed  that  the  ban  on  honoraria  was  defended  on  the  basis  of  actual 
or  apparent  abuses  of  honoraria  by  Members  of  Congress.  Id.  at  1016.  It  suggested 
that  Congress  mi^ht  reasonably  assume  that  payments  of  honoraria  to  judges  or 
high  ranking  officials  in  the  Executive  Branch  might  generate  a  similar  appearance 
of  improper  influence.  The  Court,  however,  refused  to  permit  Congress  to  extend 
that  assumption  to  the  immense  class  of  federal  employees  below  grade  GS-16. 

The  Court,  further,  placed  little  wei^t  in  the  argument  that  a  government-wide 
ban  was  necessary  for  administrative  convenience.  As  it  stated,  a  blanket  burden 
of  this  magnitude  requires  a  "much  stronger  justification"  than  the  "dubious"  claim 
of  administrative  convenience.  Id.  at  1017. 

In  short,  the  Court  found  the  speculative  benefits  of  the  honoraria  ban  fell  far 
short  of  the  justification  necessaiy  to  sustain  this  "crudely  crafted"  burden  on  em- 
ployees' freedom  to  engage  in  expressive  activities.  Id.  at  1018.  It  therefore  held  the 
ban  unconstitutional  as  applied  to  the  parties  before  the  Court — namely,  the  indi- 
vidually named  plaintiffs,  employees  represented  by  the  plaintiff  unions,  and  a  class 
of  all  Executive  Branch  employees  paid  at  a  rate  below  that  of  a  GS^-16. 

In  discussing  the  appropriate  remedy,  the  majority  declined  to  pass  on  the  con- 
stitutionality of  a  ban  limited  to  more  senior  government  officials.  As  it  stated,  the 
Government  "conceivably"  mi^t  advance  a  dilTerent  justification  to  support  a  more 
limited  ban,  which  would  then  present  different  constitutional  issues.  Id.  at  1019. 

The  Court  further  declined  to  redraft  the  statute  to  limit  it  to  cases  involving  an 
undesirable  nexus  between  the  speaker's  official  duties  and  either  the  subject  mat- 
ter of  the  speech  or  the  identity  of  the  pay  or.  This  process,  the  Court  warned, 
"would  likely  raise  independent  constitutional  concerns."  Id.  at  1019.  It  therefore 
left  to  Congress  the  task  of  drafting  a  narrower  statute — subject,  of  course,  to  court 
review. 

2.  ANALYSIS  OF  H.R.  1639  IN  UGHT  OF  THE  TEACHINGS  OF  THE  SUPREME  COURT  IN  U.S. 

V.  NTEU 

The  Court's  decision  instructs  us,  above  all,  that  Congress  is  to  tread  very  warily 
in  attempting  to  restrict  the  expressive  activity  of  career  government  employees. 
While  the  Court  did  not  preclude  the  drafting  oi  a  narrower  and  more  limited  stat- 
ute, it  cautioned  that  such  a  statute  must  be  based  on  considered  congressional 
judgments,  which  should  be  founded,  in  turn,  on  evidence — not  speculation — that  it 
would  counter  demonstrated  ill  effects  arising  from  the  prohibited  activity.  The  per- 
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ceived  evil  must  therefore  be  careiiilly  defined  and  documented  and  the  legislation 
narrowly  drafted  to  extend  no  further  than  the  documented  abuse. 

With  those  principles  in  mind,  let  me  turn  to  the  provisions  of  H.R.  1639.  That 
bill  corrects  many  of  the  abuses  of  501(b)  but  nevertheless  still  raises  some  con- 
cerns. 

We  are  pleased  that  H.R.  1639  limits  the  blanket  prohibition  on  acceptance  of 
honoraria  to  Members  of  Congress  and  to  senior,  noncareer  officers  and  employees 
of  the  government.  It  lifts  the  blanket  prohibition  for  all  other  officers  and  employ- 
ees and  restricts  their  acceptance  of  compensation  only  for  certain  speeches,  appear- 
ances, or  articles  that  contravene  a  nexus  test.  While  a  distinct  improvement  over 
the  original  measure,  there  remain  some  concerns: 

a.  The  bill  itself  is  drafted  in  a  negative  fashion  that  may  have  a  chilling  effect — 
perhaps  inadvertently — on  federal  employees.  It  is  structured  as  a  flat  prohibition 
with  certain  listed  exceptions  for  speech,  of  certain  employees,  that  do  not  fail  cer- 
tain tests.  It  would  be  far  clearer  if  the  bill  were  framed  as  a  narrow  prohibition 
on  the  acceptance  of  any  honoraria  by  Members  of  Congress  and  senior  noncareer 
employees,  coupled  with  a  prohibition  on  acceptance  of  honoraria  by  other  federal 
employees  for  app>earance3,  speeches,  or  articles  that,  for  example,  involve  the  use 
of  government  time  or  resources.  Employees  could  then  be  assured  that  all  speech 
not  specifically  prohibited  was  permitted. 

b.  Sec.  501(b)(2XA).  We  question  whether  any  statutory  restriction  on  the  accept- 
ance of  compensation  for  work-related  activity  is  necessary.  These  provisions  are  re- 
dundant, for  there  are  already  in  place  regulatory  prohibitions  on  the  acceptance  of 
compensation  by  any  executive  branch  employee  for  any  activity  that  "conflicts  with 
an  employee's  official  duties."  5  C.F.R.  2635.802.  The  regulations  further  prohibit 
any  activity  that  involves  misuse  of  position,  including  the  use  of  public  oiTice  for 
private  gain.  Id.  at  2635.701,  et  seq. 

Federal  statutes,  moreover,  prohibit  receipt  of  compensation  for  government  serv- 
ices or  supplementation  of  salary  from  a  private  party.  18  U.S.C.  209  (1988  &  Supp. 
rV  1992).  There  are  similarly  statutory  prohibitions  on  solicitation  or  receipt  of 
bribes.  18  U.S.C.  201(b)  and  (c). 

Together,  these  regulatory  and  statutory  provisions  provide  more  than  adequate 
safeguards  against  possible  abuse  of  honoraria,  conflict  of  interest,  and  misuse  of 
government  resources  or  nonpublic  information.  Significantly,  there  is  no  history  of 
abuse  by  career  government  employees  that  had  escaped  correction  by  the  already 
existing  regulatory  and  statutory  scheme.  Nor  is  there  any  reason  to  believe  that 
these  provisions  will  cease  to  be  effective. 

K,  and  to  the  extent  that,  these  provisions  are  not  redundant,  then  they  are  con- 
stitutionally suspect  because  they  single  out  expressive  activity  for  disparate  treat- 
ment. As  such,  tney  perpetuate  some  of  the  concerns  raised  by  the  blanket  ban.  As 
the  Supreme  Court  stated,  the  imposition  of  "a  greater  burden  on  speech  than  on 
other  off-duty  activities  assumed  to  pose  the  same  threat  to  the  efficiency  of  the  fed- 
eral service  is,  at  best,  anomalous."  U.S.  v.  NTEU,  115  S.  Ct.  at  1017. 

c.  Sec.  501(bX2XAXi).  The  prohibition  on  acceptance  of  compensation  for  an  ap- 
pearance, speech,  or  article  that  relates  "primarily  to  the  responsibilities,  policies, 
or  programs  of  the  agency  or  office  in  wnich  the  individual  is  employed"  is  dan- 
gerously vague  and  over  broad.  It  could,  for  example,  be  interpreted  to  prohibit  an 
editor  with  the  Voice  of  America  from  accepting  compensation  for  any  article  relat- 
ing to  American  foreign  policy,  or  an  employee  with  the  Department  of  Labor  as- 
signed to  the  Wage  and  Hour  Division  from  accepting  convpensation  for  a  speech  on 
occupational  safety  and  health.  There  is  no  justification  for  a  ban  of  this  oreadth. 

NTEU  urges  the  redrafting  of  this  language  to  limit  it  to  appearances,  speeches, 
or  articles  that  relate  primarily  to  the  employee's  own  responsibilities.  Such  lan- 

fuage  would  be  more  narrowly  tailored  to  the  perceived  evil,  which  we  assume  to 
e  an  employee's  supplementation  of  salary  by  accepting  compensation  from  a  non- 
government source  for  his  or  her  government  work.  Other  language  in  the  proposed 
bill  adequately  addresses  other,  related  evils  that  could  possibly  arise  when  a  speech 
is  based  on  agency  operations,  such  as  the  use  of  nonpublic  information. 

d.  Sec.  501(bX2)(AXii).  NTEU  is  concerned  that  a  bar  on  honoraria  when  the  "rea- 
son" for  which  the  honorarium  is  paid  is  related  to  the  employee's  official  duties  or 
status  might  prove  to  be  a  trap  for  the  innocent.  An  employee  might  have  no  knowl- 
edge of  a  pay  or's  "hidden  agenda"  and  no  reasonable  basis  for  inferring  that  the 
pay  or  is  improperly  motivated.  Such  an  employee  should  not  be  subjected  to  pen- 
alties  if  an  unlawful  motivation  is  later  uncovered. 

NTEU  suggests  that  the  language  be  modified  to  impose  penalties  on  the  accept- 
ance of  honoraria  only  when  uie  employee  has  a  reasonable  basis  for  concluding 
that  the  honorarium  is  paid  because  oi  his  or  her  official  duties  or  status. 
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e.  Sec.  501(bX2XD).  Althou^  the  language  of  this  provision  is  confusingly  worded, 
NTEU  reads  this  section  as  prohibiting  any  federal  employee  from  accepting  any  fee 
over  $2000  for  speech  that  is  unrelated  to  government  employment.  If  tnat  is  indeed 
the^mport  of  this  section,  NTEU  has  substantial  constitutional  concerns. 

NTETQ  questions  what  governmental  interest  underlies  a  ceiUng  on  the  amount 
of  compensation  an  employee  can  receive  from  expressive  activities  that  have  no 
nexus  to  federal  employment.  While  most  career  federal  employees  will  never  earn 
close  to  $2000  for  an  article,  speech,  or  appearance,  some  certainly  have  that  poten- 
tial. They  cannot  constitutionally  be  deprived  of  money  that  they  have  legitimately 
earned  from  their  expressive  activities  without  a  powerfiil  countervailing  interest, 
which  is  not  present  here.  

During  the  litigation  over  the  constitutionality  of  the  ban,  NTEU  was  approached 
by  a  number  of  federal  employees  who  pursue  a  wide  range  of  relatively  lucrative 
expressive  activities.  One  oi  these  was  a  government  lawyer  named  Lewis  B.  Puller, 
Jr.,  who  won  the  Pulitzer  Prize  for  his  autobiography.  Fortunate  Son.  He  was  asked 
to  give  speeches  in  his  off-duty  time  about  his  book  and  his  experiences  during  the 
Vietnam  War;  we  understand  that  his  earnings  from  some  of  these  speeches  ex- 
ceeded this  $2000  limit  (at  a  time  when  the  monetsiry  cap  was  not  in  effect).  What 
right  does  the  government  have  to  say  that  this  war  hero  and  respected  author  can- 
not accept  any  fee  that  an  audience  is  willing  to  pay,  where  there  is  no  conflict  of 
interest/ 

There  can  be  no  doubt,  in  the  wake  of  U.S.  v.  NTEU,  that  a  cap  on  the  receipt 
of  compensation  for  expressive  activities  burdens  the  First  Amendment.  Tlie  govern- 
ment has  singled  out  expressive  activity  for  a  monetaiy  restriction  that  it  does  not 
impose  on  other  money-making  activities.  There  is  no  federal  restriction  on  the 
amount  of  compensation  that  an  employee  may  receive  for  such  moonlighting  activ- 
ity as  a  part-time  job  at  McDonald's  or  an  engagement  singing  at  the  Metropolitan 
Opera.  Such  activity  raises  the  same  "threat"  to  the  efliciency  of  federal  service  as 
the  receipt  of  compensation  for  articles,  speeches  and  appearances — namely,  none. 

NTEU  therefore  urges  this  Subconunittee  to  eliminate  the  $2000  cap  on  receipt 
of  honoraria,  at  least  with  respect  to  career  federal  employees.  We  would  not  object 
to  language  limiting  honoraria  to  'iiie  usual  and  customary  fee,"  as  an  additional 
safeguard  against  receipt  of  "sham"  honoraria  that  is  not  legitimately  earned  by  the 
employee.  We  do  not,  however,  feel  that  such  a  provision  is  necessary,  ^ven  the 
other  statutory  and  regulatory  safeguards  against  misuse  of  omce  and 
supplementation  of  salary. 

f.  Sec.  503(b).  Because  the  prior  notification  requirements  do  not  apply  to  career 
officers  or  employees,  NTEU  will  not  comment  on  this  provision.  We  respectfully  re- 
quest the  opportunity  to  supplement  these  comments  to  set  forth  constitutionally 
based  concerns  should  this  Subcommittee  decide  to  extend  the  notification  require- 
ments to  career  officers  and  employees. 

I  thank  the  Subcommittee  for  this  opportunity  to  submit  these  comments  on  pro- 
posed amendments  to  the  Ethics  in  Government  Act. 

Mr.  GrOODLATTE  [presiding].  Thank  you,  Mr.  Tobias. 
And  now  we'll  hear  from  Mr.  Simon. 

STATEMENT  OF  DONALD  J.  SIMON,  EXECUTIVE  VICE 
PRESIDENT  AND  COUNSEL,  COMMON  CAUSE 

Mr.  Simon.  Thank  you,  Mr.  Chairman.  I  appreciate  the  oppor- 
tunity to  testify  on  behalf  of  Common  Cause  regarding  legislation 
dealing  with  the  acceptance  of  honoraria  by  Federal  officials  in  the 
three  branches  of  government.  Common  Cause  has  worked  on  this 
issue  for  many  years.  We  have  long  taken  the  position  that  public 
officials  should  serve  only  one  employer,  the  American  public.  Con- 
flicts of  interest  or  the  appearance  of  conflicts  potentially  arise 
when  individuals  entrusted  with  public  service  accept  fees  from  pri- 
vate interests. 

The  honoraria  fee  system  prior  to  the  Ethics  Reform  Act  of  1989 
had  become  a  pernicious  vehicle  for  private  interests  to  make  influ- 
ence payments  to  public  officials,  payments  that  went  directly  to 
the  official's  personal  financial  benefit.  Common  Cause  strongly 
supported  and  worked  for  passage  of  the  ethics  pay  increase  pack- 
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age  adopted  in  1989.  The  effort  resulted  in  the  end  of  the  discred- 
ited system  by  which  Members  of  Congress  and  other  Federal  offi- 
cials received  outside  honoraria  from  private  interests. 

Last  year  in  the  NTEU  case,  the  Supreme  Court  found  that,  as 
applied  to  low-  and  mid-level  executive  branch  employees,  the  flat 
honoraria  ban  did  not  meet  constitutional  muster.  However,  the 
Court's  opinion  left  intact  the  flat  ban  for  top  government  officials 
in  all  three  branches.  The  Court  makes  clear,  I  believe,  that  a  flat 
ban  on  honoraria  for  such  high-level  officials  does  serve  the  compel- 
ling purpose  of  deterring  the  threat  of  corruption. 

In  a  recent  decision  by  Assistant  Attorney  General  Bellinger, 
however,  the  Justice  Department  has  now  nullified  the  entire  law. 
The  Department  has  concluded  that  the  impermissible  ban  on  low- 
and  mid-level  executive  branch  employees  cannot  be  severed  from 
the  remainder  of  the  ban,  and  that  the  Court's  ruling,  therefore,  ef- 
fectively eviscerated  the  entire  statute. 

The  Justice  Department's  decision  not  to  enforce  the  statutory 
ban  on  honoraria  for  any  officials,  including  high-level  officials, 
makes  congressional  action  now  essential  for  three  reasons:  first,  to 
ensure  that  there  is  a  flat  honoraria  ban  for  high-level  executive 
and  judicial  branch  officials;  second,  to  ensure  that  the  honoraria 
ban  for  Members  of  Congress  is  statutory,  and,  third,  to  provide  a 
reasonable  statutory  test  to  protect  against  potential  conflicts  of  in- 
terest for  middle-  and  lower-level  federal  employees  in  all  three 
branches. 

As  I  stated  previously,  we  believe  that  high-level  officials  in  all 
three  branches,  including  Members  of  Congress,  top-level  congres- 
sional staff,  judges,  and  high-ranking  executive  branch  officials, 
should  be  subject  to  a  flat  statutory  ban  on  the  acceptance  of  any 
honoraria,  in  order  to  assure  against  abuses  involving  any  of  these 
key  officials.  The  determination  of  who  falls  within  the  ranks  of 
high-level  officials  should  be  made  on  the  basis  of  salary  level. 

tinder  the  Supreme  Court's  ruling,  a  similar  flat  ban  for  middle- 
and  lower-level  officials  is  not  permissible.  However,  we  believe  the 
acceptance  of  honoraria  by  this  group  of  Federal  employees  should 
not  be  permitted  where  either  a  conflict  of  interest  or  the  appear- 
ance of  a  conflict  may  occur.  Under  H.R.  1639,  such  middle-  and 
lower-level  Federal  employees  would  be  allowed  to  accept  honoraria 
fees  of  up  to  $2,000  per  activity  if  the  activity  meets  a  three- 
pronged  test  to  ensure  that  the  acceptance  of  the  honoraria  would 
not  create  such  a  conflict  of  interest.  This  test  is  based  on  whether 
there  is  a  clear  nexus  between  the  employee's  activities  and  respon- 
sibilities as  a  Federal  employee  on  the  one  hand  and  the  cir- 
cumstances under  which  the  honoraria  is  offered  on  the  other.  All 
three  parts  of  the  test  are  essential,  and  we  believe  such  a  nexus 
test  would  be  permitted  under  the  NTEU  ruling. 

Finally,  I  just  want  to  mention  that  we  believe  effective  oversight 
and  enforcement  is  also  essential.  In  order  for  this  case-by-case  ap- 
proach for  middle-  and  lower-level  employees  to  work,  there  must 
be  a  commitment  to  carefully  oversee  the  honoraria  activities  that 
occur  and  to  require  public  disclosure.  The  provisions  in  H.R.  1639 
that  require  prior  notification  for  the  acceptance  of  honoraria  in 
certain  situations  is  an  important  enforcement  mechanism  and 
should  be  included  in  the  subcommittee's  bill. 
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Thank  you  very  much. 

[The  prepared  statement  of  Mr.  Simon  follows:] 

Prepared  Statement  of  Donald  J.  Simon,  Executive  Vice  President  and 
Counsel,  Common  Cause 

Mr.  Chairman  and  Members  of  the  Committee,  I  appreciate  the  opportunity  to 
testify  on  behalf  of  Common  Cause  regarding  legislation  dealing  with  the  acceptance 
of  honoraria  by  federal  oflicials  in  the  three  branches  of  government. 

Common  Cause  has  worked  on  this  issue  for  many  years.  We  have  long  taken  the 
position  that  public  oflicials  should  serve  only  one  employer — the  American  public. 
Conflicts  of  interest  or  the  appearance  of  such  conflicts  potentially  arise  when  indi- 
viduals entrusted  with  public  service  accept  private  fees. 

Full-time  public  officials  and  employees  should  be  adequately  compensated  by  the 
public  they  serve,  and  that  they  should  not  be  in  paid  relationships  with  private 
interests.  As  the  U.S.  Supreme  Court  recognized  in  upholding  restrictions  on  public 
employees'  outside  income  in  United  States  v.  Mississippi  Valley  Generating  Co., 
364  U.S.  520,  549(1961): 

The  moral  principle  upon  which  the  statute  is  based  has  its  foundation 
in  the  Biblical  admonition  that  no  man  may  serve  two  masters.  Matt  6:24, 
a  maxim  which  is  especially  pertinent  if  one  of  the  masters  happens  to  be 
economic  self-interest.  Consonant  with  this  salutary  moral  purpose.  Con- 
gress has  drafted  a  statute  which  speaks  in  very  comprehensive  terms. 

Common  Cause  strongly  supported  and  worked  for  passage  of  the  ethics-pay  pack- 
age adopted  in  1989,  and  for  its  subsequent  expansion  to  the  Senate.  That  effort 
resulted  in  the  end  of  the  wholly  discredited  system  by  which  Members  of  Congress 
received  outside  honoraria  from  private  interests.  It  also  provided  a  substantial  sal- 
ary increase  to  Members  of  Congress,  reflecting  the  nature  and  importance  of  Mem- 
bers' responsibilities  and  role  in  society. 

Furthermore,  since  the  102nd  Congress,  we  have  supported  legislation  which 
would  allow  middle-  and  lower-level  federal  employees  to  accept  honoraria  if  the  ac- 
ceptance of  that  honoraria  does  not  pose  conflict-of-interest  problems.  We  have  also 
continued  to  strongly  support  the  total  ban  on  honoraria  for  high-level  government 
officials  in  all  three  branches — Members  of  Congress  and  high-level  congressional 
stafT,  federal  judges  and  top  executive  branch  officials. 

The  recent  deasion  by  Assistant  Attorney  General  Walter  Bellinger  to  nullify  the 
1989  honoraria  ban  in  its  entirety  has  substantially  heightened  the  urgency  for 
swift  congressional  action  on  this  matter.  Failure  to  act  would  risk  the  reemergence 
of  an  honoraria  system  that  would  again  undermine  public  confidence  in  govern- 
ment because  of  the  real  and  perceived  conflicts  of  interest  that  would  result. 

Therefore,  we  strongly  urge  the  Subcommittee  to  move  swiftly  to  report  out  legis- 
lation to  ensure  that  there  is  a  statutory  flat  honoraria  ban  for  Members  of  Con- 
gress and  high-level  congressional  staff,  federal  judges,  and  top  executive  branch  of- 
ficials. We  urge  the  Subcommittee  to  pass  the  provisions  of  H.R.  1639,  the  Ethics 
in  Government  Act  An^ndments  of  1995,  introduced  by  Representative  Barney 
Frank  (D-MA),  providing  an  exemption  from  the  flat  ban  for  middle-  and  lower- 
ranking  federal  employees  under  certain  specified  circumstances.  Similar  legislation 
has  been  introduced  in  the  Senate  in  the  last  two  Congresses,  led  by  Senators  John 
Glenn  (DOH)  and  William  Roth  (R-DE). 

The  House  Judiciary  Committee  and  the  House  leadership  should  ensure  that  the 
House  acts  on  legislation  that  responds  appropriately  to  the  Supreme  Court  ruling 
while  providing  for  a  statutory  ban  on  honoraria  fees  for  top  government  oflicials. 
Failure  to  act  on  such  legislation  this  year  threatens  to  once  again  open  the  door 
to  the  same  abuses  that  had  been  eliminated  in  the  1989  law. 

THE  background  OF  THE  HONORARIA  LEGISLATION 

The  honoraria  fee  system,  prior  to  the  Ethics  Reform  Act  of  1989  and  the  subse- 
quent Senate  action  to  ban  honoraria,  had  become  a  pernicious  vehicle  for  private 
interests  to  make  influence  payments  to  public  officials,  payments  that  went  airectly 
to  the  public  oflicial's  person^  flnancial  benefit.  Used  to  buy  access  and  influence, 
the  honoraria  fees  were  described  in  editorials  in  newspapers  across  the  country  in 
such  terms  as  "legalized  bribery,"  "shameless  pandering  to  special-interest  payoffs," 
"bag  money,"  "lobbyist  payola,"  and  a  "low-life  practice. 

Tne  1989  ethics  act  wluch  banned  honoraria  fees  to  federal  oflicials  and  employ- 
ees in  all  three  branches  of  government  was  the  culmination  of  many  years  of  effort 
to  end  the  problems  posed  by  the  corrupt  honoraria  system  in  Congress,  while  also 
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ensuring  appropriate  pay  levels  for  Members  of  Congress.  The  flat  honoraria  ban 
for  all  government  personnel  was  based  on  recommendations  by  the  1988  Commis- 
sion on  Official  Compensation  ("Quadrennial  Commission"),  President  George  Bush's 
Ethics  Commission,  and  the  House  Bipartisan  Task  Force  on  Ethics.  The  legislation 
also  included  other  important  ethics  provisions,  for  example,  (1)  strengthening  post 
employment  restrictions  for  federal  employees,  (2)  extenaing,  for  the  first  time,  re- 
volving door  restrictions  to  Members  of  Congress  and  high-level  congressional  staff, 
and  (3)  new  restrictions  on  Members'  outside  earned  income. 
When  the  honoraria  ban  was  challenged  in  the  courts,  Common  Cause  partici- 

Fated  in  the  litigation  as  an  amicus  curiae  in  support  of  the  Hat  honoraria  ban.  As 
mentioned  earlier,  we  also  supported  legislative  efforts  to  modify  the  flat  ban  for 
middle-  and  lower-ranking  federal  employees  while  protecting  against  potential  con- 
flicts of  interest. 

Last  year  in  National  Treasury  Employees  Union  v.  United  States,  115  S.  Ct.  1003 
(1995)  the  Supreme  Court  found  that,  as  applied  to  low-  and  mid-level  executive 
branch  employees,  the  flat  honoraria  ban  did  not  meet  constitutional  muster.  The 
Court  found  no  evidence  of  misconduct  related  to  honoraria  paid  to  federal  officials 
below  grade  GS-16,  and  therefore  concluded  that  the  flat  honoraria  ban  for  such 
employees  was  an  overly  broad  restriction  on  their  First  Amendment  rights. 

However,  the  Court's  opinion  left  intact  the  flat  honoraria  ban  for  the  top  govern- 
ment officials  in  all  three  branches.  The  Court  makes  clear  that  a  flat  ban  on  hono- 
raria for  such  high  level  officials  does  serve  the  compelling  purpose  of  deterring  the 
threat  of  corruption.  The  Court  noted  that  "abuses"  of  honoraria  by  Members  of 
Congress  created  an  "appearance  of  improper  influence."  Congress  "reasonably  could 
assume"  that  payments  of  honoraria  to  judges  or  high-ranking  executive  branch  offi- 
cials would  result  in  a  similar  appearance  problem.     / 

In  a  recent  decision  by  Assistant  Attorney  General  iDellinger,  however,  the  Justice 
Department  has  now  nullified  the  entire  law.  The  Department  has  concluded  that 
the  impermissible  ban  on  low-  and  mid-level  employees  cannot  be  severed  from  the 
remainder  of  the  ban,  and  that  the  Court's  ruling  tnerefore  "efliectively  eviscerated" 
the  entire  statute. 

The  Justice  Department's  decision  not  to  enforce  the  statutory  ban  on  honoraria 
tot  any  officials,  including  high-level  officials,  makes  congressional  action  now  essen- 
tial for  three  reasons:  first,  to  ensure  that  there  is  flat  honoraria  ban  on  high-level 
executive  and  judicial  branch  officials;  second,  to  ensure  that  the  honoraria  Dan  for 
Members  of  Congress  is  statutoiy,  and  third,  to  provide  a  reasonable  statutory  test 
to  protect  against  potential  conflicts  of  interest  for  middle-  and  lower-ranking  fed- 
eral employees. 

A  STATUTORY  BAN  FX)R  HIGH-LEVEL  GOVERNMENT  OFFICIALS 

As  I  stated  previously,  we  believe  that  high-level  officials  in  the  three  branches 
of  government,  including  Members  of  Congress,  top-level  congressional  staff,  judges, 
and  top-level  executive  ofiicials,  should  be  subject  to  a  statutory  ban  on  the  accept- 
ance of  any  honoraria  in  order  to  assure  against  abuses  involving  any  of  these  key 
officials.  Tne  determination  of  who  falls  within  the  ranks  of  "high-level  officials" 
should  be  made  on  the  basis  of  salary  level. 

Over  the  years,  government  ethics  laws  and  rules  have  recognized  that  those  who 
serve  in  the  most  miportant  positions  in  government  and  who  bear  the  greatest  re- 
sponsibilities should  DC  held  to  and  should  maintain  the  highest  ethical  standards. 
Questions  raised  about  the  activities  of  influential  federal  officials  and  employees 
in  all  three  branches  of  government  can  have  a  serious  impact  on  the  public  s  trust 
in  government.  This  principle  has  been  reflected  in  executive  branch  orders  barring 
private  outside  earned  income  for  executive  branch  political  appointees  and  is  also 
reflected  in  various  provisions  of  ethics  laws  that  have  applied  to  high-level  govern- 
ment officials. 

High-level  government  officials,  including  senior  congressional  staff,  have  exten- 
sive responsibilities  that  determine  the  direction  of  the  federal  government.  These 
high-level  officials  are  of  particular  importance  to  private  interests  hoping  to  influ- 
ence the  government. 

For  example,  concern  about  the  payment  of  honoraria  fees  to  senior  congressional 
staff  was  a  public  issue  at  the  time  that  the  flat  honoraria  ban  was  enacted.  News- 
paper reports  chronicled  thousands  of  dollars  of  honoraria  payments  to  top  aides  of 
the  House  Speaker  and  of  the  House  Minority  Leader  from  contractors,  engineers 
and  a  clothing  manufacturer;  thousands  of  honoraria  dollars  to  a  tax  committee 
staff  director  Irom  groups  affected  by  the  tax  reform  being  considered  in  Congress; 
and  similar  sums  to  the  aide  of  a  Banking  Committee  Member.  It  is  hard  to  imagine 
many  circumstances  where  a  party  making  an  honoraria  payment  to  a  professional 
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staff  member  of  the  House  Ways  and  Means  Committee  or  the  Senate  Finance  Com- 
mittee, or  to  the  top  staff  aide  of  a  Member  of  Congress,  would  not  have  some  inter- 
est that  could  be  affected  by  that  staff  member's  performance  of  his  or  her  official 
duties. 

It  is  critically  important  that  the  ban  on  honoraria  be  statutory  for  two  reasons. 
First,  a  violation  of  a  statute  is  a  serious  maker,  subject  to  enforcement  by  the  Jus- 
tice Department.  This  fact  helps  improve  compliance. 

Second,  House  and  Senate  rules  are  more  easily  changed  than  law.  We  have  seen 
specific  examples  in  the  past  where  Congress  acted  on  the  honoraria  issue  and  then, 
when  the  public  spotlight  had  receded,  reversed  itself.  This  happened  in  1979  when 
the  Senate,  in  a  surprise  move,  voted  to  postpone  for  four  years  new  limits  on  out- 
side earned  income  and  new  limits  on  honoraria  that  had  been  enacted  in  1977  and 
were  scheduled  to  take  effect  in  1979.  The  postponement  vote  took  place  on  short 
notice,  on  an  unrecorded  voice  vote,  after  five  minutes'  debate  with  six  Senators 

[)resent  in  the  chamber  at  the  time  of  the  vote.  Efforts  to  revisit  the  issue  weeks 
ater  failed. 

For  these  reasons,  we  ^rm  the  Subcommittee  to  ensure  that  the  honoraria  ban 
for  high-level  government  omcials  is  statutory. 

A  CONFUCT-OF-INTEREST  TEST  FOR  MIDDLE-  AND  LOWER-LEVEL  FEDERAL  EMPLOYEES 

Under  the  Supreme  Court's  ruling,  a  flat  ban  on  honoraria  for  middle-  and  lower- 
level  federal  officials  is  not  permissible.  However,  we  believe  the  acceptance  of  hono- 
raria by  this  group  of  federal  employees  should  be  subject  to  an  honoraria  ban  in 
situations  where  either  a  conflict  of  interest  or  the  appearance  of  a  conflict  may 
occur.  These  mid-  and  lower-level  officials  should  also  be  subject  to  an  overall  limit 
of  $2,000  in  honoraria  from  any  single  source,  the  limit  in  effect  prior  to  the  1989 
Ethics  Act. 

Under  H.R.  1639,  middle-  and  lower-level  federal  employees,  defined  as  those 
earning  less  than  $108,000  annually,  would  be  allowed  to  accept  honoraria  fees  of 
up  to  $2,000  i>er  activity,  if  the  activity  met  the  following  three-pronged  test  to  en- 
sure that  receipt  of  the  honoraria  would  not  create  a  conflict  of  interest  or  the  ap- 
pearance of  a  conflict  of  interest. 

This  three-prong  test  in  H  Jl.  1639  is: 

the  purpose  of  the  appearance,  or  the  subject  of  the  sj>eech  or  article,  does 
not  relate  primarily  to  tne  individual's  official  duties; 

the  reason  for  which  the  honoraria  is  offered  is  not  related  to  the  individual's 
official  duties  or  status  as  a  federal  employee;  and, 

the  person  offering  the  honorarium  has  no  interests  that  may  be  substantially 
affected  by  the  performance  or  nonperformance  of  the  individual's  official  duties. 

This  test  for  determining  whether  a  potential  conflict  of  interest  exists  is  based 
on  a  clear  nexus  between  the  employee's  activities  and  responsibilities  as  a  federal 
employee  on  the  one  hand,  and  the  circumstances  under  which  the  honoraria  is  of- 
fered, on  the  other. 

All  three  parts  of  the  test  are  essential.  In  particular,  the  third  part  of  this  test — 
that  the  person  offering  the  honorarium  has  no  interests  that  may  be  substantially 
affected  by  the  performance  or  nonperformance  of  the  individual's  official  duties — 
is  a  key  element. 

Prohibiting  an  honorarium  from  a  conflicting  source  helps  prevent  efforts  to  evade 
the  restrictions.  For  example,  a  person  with  business  before  a  specific  agency  might 
discover  that  the  federal  employee  dealing  with  his  company  is  very  knowledgeable 
about  coin  collecting.  The  business  person,  who  also  collects  coins,  seeks  to  get  in 
the  good  graces  of  the  federal  employee  by  getting  an  honorarium  to  that  federal 
employee.  He  might  ask  the  federal  employee  to  come  to  his  coin  club  and  speak 
on  that  subject  and  get  an  honorarium.  The  claim  would  be  that  it  passes  the  first 
two  parts  of  the  tes^the  purpose  was  unrelated  to  the  federal  employee's  official 
duties  and  that  federal  employee  was  asked  because  of  his  or  her  expertise  on  the 
subject.  Yet,  the  end  result  is  that  the  business  person  has  provided  a  substantial 
favor  to  the  federal  employee  whUe  having  business  that  could  be  affected  by  that 
federal  employee's  performance  of  his  or  her  official  duties.  Inclusion  of  the  third 
prong  of  the  test  would  prevent  this  sort  of  evasion  of  the  purpose  behind  the  law. 

We  urge  you  to  adopt  this  three-prong  conflict-of-interest  test. 

EFFECTIVE  OVERSIGHT  AND  ENFORCEMENT 

Effective  oversight  and  enforcement  is  central  to  the  effectiveness  of  any  ethics 
laws  and  sttmdards.  Appropriate  oversight  and  enforcement  must  be  enacted  with 
respect  to  the  honoraria  accepted  by  middle-  and  lower-level  federal  officials. 
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For  example,  Congress  has  had  a  questionable  record  at  best  over  the  years  in 
this  area.  In  order  for  the  case-by-case  approach  to  restricting  honoraria  to  middle 
and  lower-level  officials  to  work,  there  must  be  a  commitment  to  carefully  oversee 
the  activities  that  occur. 

The  provisions  in  H.R.  1639  requiring  prior  notification  for  the  acceptance  of 
honoraria  is  an  important  enforcement  mechanism,  and  should  be  included  in  the 
Subcommittee's  bill.  Further,  the  Subcommittee  should  ensure  that  the  entity  so  no- 
tified be  required,  by  statute,  to  monitor  and  review  the  honoraria  reports  that  are 
filed  to  ensure  that  the  law  has  been  complied  with. 

We  also  urge  the  Subcommittee  to  consider  a  public  disclosure  requirement.  Pub- 
lic disclosure  is  often  a  key  factor  in  assuring  that  ethics  rules  are  met.  We  rec- 
ommend the  Subcommittee  consider  requiring  by  statute  that  the  ethics  oversight 
and  enforcement  bodies  must  make  periodic  public  reports  that  disclose  the  number 
of  honoraria  fees  being  paid,  the  amounts  involved,  the  kinds  of  honoraria  payments 
being  received  and  other  information  relevant  to  the  way  in  which  the  three-prong 
test  is  being  met. 

These  measures  will  help  ensure  that  the  honoraria  provisions  are  being  inter- 
preted as  intended  and  will  inform  the  public  about  the  kind  of  honoraria  payments 
being  made  to  government  officials. 

LOBBY  REFORM 

Because  the  Subcommittee  is  also  looking  at  proposed  revisions  in  the  lobby  dis- 
closure act,  I  want  to  note  Common  Cause's  strong  view  that  any  measure  which 
seeks  to  modify  the  recently  passed  act  must  include  provisions  to  include  meaning- 
ful disclosure  of  major  grassroots  lobbying  activities.  Grassroots  lobbying  is  one  of 
the  fastest  growing  means  used  to  influence  government.  However,  despite  the  enor- 
mous amounts  of  money  spent  by  lobbying  organizations  on  grassroots  lobbying 
campaigns,  these  costs  are  rarely  disclosed  and  will  likely  continue  to  be  undisclosed 
under  the  new  law. 

We  believe  all  grassroots  lobbying  should  be  disclosed,  but  at  a  minimum,  the  new 
law  should  be  strengthened  to  require  disclosure  of  the  new  breed  of  grassroots  lob- 
bying in  Washington  known  as  "astroturf  lobbying.  "Astroturf  lobbying  refers  to 
individuals  or  groups  who  often  do  not  themselves  directly  lobby,  but  act  as  "hired 
guns"  to  generate  pressure  from  home.  According  to  a  March  27,  1993  article  in  Na- 
tional Journal,  "[TJhese  grass-roots  consultants  are  often  the  last  line  of  defense  [for 
their  clients],  called  in  when  other  lobbying,  advertising  and  public  relations  efforts 
have  been  ejchausted,"  sometimes  for  fees  described  as  running  more  than  $1  million 
per  project. 

A  grassroots  disclosure  provision  was  included  in  the  Levin-Cohen  substitute  of- 
fered when  the  Senate  first  took  up  the  lobby  disclosure  bill  last  year.  This  provision 
would  define  lobbying  activities  to  include  paid  efforts  by  the  employees  or  contrac- 
tors of  a  person  who  is  otherwise  required  to  register,  to  stimulate  grassroots  com- 
munications of  lobbying  contacts  by  registered  lobbyists.  This  provision  would  en- 
sure that  these  huge,  expensive  and  influential  "astroturf'  efforts  do  not  remain  hid- 
den from  public  view. 

CONCLUSION 

Action  on  legislation  to  provide  for  a  conflict-of-interest  test  for  the  acceptance  of 
honoraria  payment  for  middle-  and  lower-level  federal  employees  has  unfortunately 
been  blocked  in  the  last  two  Congresses.  The  Supreme  Court's  ruling  and  Justice 
Department's  recent  action  now  makes  congressional  action  imperative. 

We  understand  that  changes  will  also  need  to  be  made  in  the  rules  of  the  House 
and  the  Senate.  That  should  not,  however,  keep  this  Subcommittee  and  the  full 
Committee  from  moving  forward.  It  does  mean  that  the  House  leadership  must  give 
House  action  on  this  issue  a  high  priority. 

We  strongly  urge  this  Subcommittee  to  report  out  expeditiously  a  bill  that  ensures 
high-level  officials  in  all  three  branches  remain  covered  by  the  flat  honoraria  ban 
and  that  middle-  and  lower-level  officials  are  covered  by  a  conflict-of-interest  test. 
We  also  urge  you  to  push  for  quick  action  by  the  full  Committee  and  by  the  full 
House. 

Thank  you  again  for  the  opportunity  to  testify. 

Mr.  GrOODLATTE.  Thank  you,  Mr.  Simon. 
Mr.  Thompson. 
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STATEMENT  OF  BRENT  THOMPSON,  EXECUTIVE  DIRECTOR, 
FAIR  GOVERNMENT  FOUNDATION 

Mr.  Thompson.  Thank  you,  Mr.  Chairman,  members  of  the  com- 
mittee. I  don't  think  our  position  on  this  differs  terribly  from  Com- 
mon Cause,  which  I  think  is  refreshing. 

A  couple  of  things  we  haven't  talked  about  today  that  I'd  like  to 
comment  on,  are  the  implications  of  this  whole  affair,  as  well  as 
Mr.  Bellinger's  memorandum,  which  we  find  somewhat  puzzling. 

First  off;  the  DOJ  opinion  declaring  the  ban  unenforceable,  is 
puzzling,  as  we  do  not  believe  it  was  compelled  by  law  or  other  pol- 
icy considerations.  The  Justice  Department  concluded  that  section 
501  was  "effectively  eviscerated,"  and,  thus,  did  not  survive  the  Su- 
preme Court's  ruling  in  NTEU.  The  Supreme  Court  reached  an  op- 
posite result,  however.  NTEU,  as  we  know,  invalidated  only  that 
part  of  the  act  related  to  lower-level  Federal  employees. 

The  DOJ  memorandum  fails  to  distinguish  between  whether  the 
remaining  core  of  the  provision  is  unenforceable  as  a  matter  of  law 
or  whether  it  should  not  be  enforced  as  a  matter  of  policy.  As  to 
the  former,  DOJ  does  not  offer  any  analysis  demonstrating  why  it 
is  legally  barred  from  enforcing  the  remaining  501(b). 

As  a  basis  for  its  decision  to  halt  further  enforcement,  DOJ  cites 
principles  and  rules  of  practice  relating  to  severability  and  the 
practical  and  prudential  limitations  on  courts  in  giving  affect  to 
statutes,  significant  portions  of  which  have  been  deemed  unconsti- 
tutional. The  DOJ  analysis  seems  strangely  misplaced.  DOJ  asks 
whether  "any  remaining  applications  of  501(b)  survive  the  NTEU 
decision."  The  question,  however,  was  answered  affirmatively  by 
the  Supreme  Court.  The  Court  did  not  consider  and  did  not  find 
501(b)  unconstitutional  in  relation  to  members,  judges,  and  senior- 
level  employees.  Standing  on  its  own,  therefore,  we  do  not  see  that 
NTEU  compelled  the  DOJ's  conclusion. 

It  does  not  follow  from  the  DOJ  analysis,  furthermore,  that  the 
Justice  Department  is  compelled  to  cease  further  enforcement  of 
the  ban  against  the  remaining  employees.  The  proffered  severabil- 
ity analysis,  after  all,  was  not  raised  by  the  Supreme  Court,  as  the 
Court  declined  invalidating  the  full  sweep  of  the  act. 

DOJ's  severability  analysis  as  it  relates  to  the  courts'  duties  and 
courts'  obligations  is  in  any  case  unconvincing.  The  DOJ  cites  the 
"final  test  of  severability"  as  laid  out  in  the  Alaska  Airlines  case, 
yet  skipped  over  the  "standard  test  for  determining  severability  of 
an  im constitutional  provision:  Unless  it  is  evident  that  the  legisla- 
ture would  not  have  enacted  those  provisions  which  are  within  its 
power,  independently  of  that  which  is  not,  the  invalid  part  may  be 
dropped  if  what  is  left  is  fully  operational." 

Well,  we  suggest  that,  the  remaining  provisions  are  fully  oper- 
ational, and,  therefore,  it  was  unnecessary  for  the  Justice  Depart- 
ment to  conclude  that  the  entire  501(b)  is  unenforceable. 

Turning  to  the  matter  of  legislation,  we  do  support  remedial  leg- 
islation that  would  revive  the  honoraria  ban  in  instances  involving 
a  clear  employment  nexus.  Mr.  Frank's  bill,  H.R.  1639,  appears  to 
strike  a  reasonable  balance  between  the  rights  of  employees  to  ex- 
ercise their  first  amendment  freedoms  and  the  needs  of  the  Federal 
Government  as  employer  to  ensure  order  in  the  workplace  and 
avoid  appearances  of  impropriety. 
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We  note  that  the  three-step  analysis  in  the  Frank  measure  is  a 
streamlined  version  of  the  prior  regulatory  scheme  under  which 
honoraria  was  permissible  so  long  as  an  employee  could  answer 
each  of  five  questions  in  the  negative.  We're  convinced  that  the 
prior  scheme  and  H.R.  1639  focus  on  the  correct  and  necessary  con- 
siderations. 

I'd  like  to  just  make  a  couple  of  points  which  this  affair  has  im- 
plications for,  and  that  is  with  respect  to  good  government  initia- 
tives generally.  We  believe  that  the  honoraria  ban  experience  does 
hold  lessons  for  future  good  government  legislation.  In  the  rush  to 
pass  tough  ethics  standards,  the  Cong^^ess  gave  short  shrill  to  le- 
gitimate first  amendment  considerations,  which  ultimately  proved 
fatal.  Now  we're  having  to  revisit  this  issue  and,  presumably,  move 
forward  with  corrective  legislation. 

As  the  High  Court  has  recognized,  Congress  can  legitimately  con- 
clude that  the  avoidance  of  the  appearance  of  impropriety  is  critical 
if  confidence  in  the  system  of  representative  government  is  not  to 
be  eroded.  However,  Congress  must  do  more  than  simply  posit  the 
existence  of  a  disease  sought  to  be  cured;  it  must  demonstrate  that 
the  recited  harms  are  real,  not  merely  conjectural,  and  that  the 
regulation  will,  in  fact,  alleviate  these  harms  in  a  direct  and  mate- 
rial way.  And  it  was  this  analysis  in  the  NTEU  court  that  ulti- 
mately proved  fatal.  In  fact,  the  Government  had  not  demonstrated 
a  compelling  need  for  the  blanket  ban,  and  that  was  its  ultimate 
undoing. 

Before  moving  forward  with  additional  laws  that  implicate  first 
amendment  liberties.  Congress  may  wish  to  first  evaluate  whether 
prior  efforts  to  address  appearances  of  impropriety  have  alleviated 
harms  in  a  direct  and  material  way.  And  in  our  testimony  we  sug- 
gest at  least  one  measure  is  looking  at  the  public  opinion  polls  with 
regard  to  Congress.  Of  course,  people's  confidence  in  Congress, 
their  view  of  Congress,  is  frequently  discussed  as  legislation  of  this 
tjrpe  is  considered;  it's  a  legitimate  consideration.  People  have  to 
have  trust  in  their  government. 

One  question  for  us  is:  is  there  a  correlation  between  prior  efforts 
and  the  favorability  ratings  of  Congress.  We  have  attached  to  our 
testimony  22  years'  worth  of  ABC  News,  Washington  Post  polls 
which  suggest  to  us  that  there  is  not,  in  fact,  a  correlation  between 
the  passage  of  good  government  legislation  and  how  the  public  per- 
ceives Congress.  The  104th  Congress  is  a  case  in  point.  This  Con- 
gress has  been  one  of  the  most  prolific  reform  Congresses  in  mem- 
ory, having  passed  far-reaching  congressional  reforms,  as  well  as  a 
gift  ban  and  a  lobbying  regulation  measure,  which  this  committee 
obviously  had  much  to  do  with;  yet,  the  approval  rating  of  the 
104th  Congress  has  dropped  steadily  and  dramatically  since  the 
opening  gavel.  We  would  simply  urge  Congress  not  to  accept  at  face 
value  boilerplate  claims  that  proposals  are  necessary  to  address  ap- 
pearances of  impropriety.  When  it  comes  to  good  government  re- 
form, moreover,  most  of  what  should  have  been  done  has  been 
done. 

Thank  you.  I'd  be  happy  to  answer  any  questions. 

[The  prepared  statement  of  Mr.  Thompson  follows:] 
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Prepared  Statement  of  Brent  Thompson,  Executive  Director,  Fair 
Government  Foundation 

Mr.  Chairman  and  Members  of  the  Subcommittee,  my  name  is  Brent  Thompson 
and  I  am  executive  director  of  the  Fair  Government  Foundation,  a  non-profit,  non- 
partisan organization  that  undertakes  research  and  public  education  in  the  area  of 
political  action,  campaign  finance  and  government  ethics.  Thank  you  for  inviting  me 
to  testify. 

The  issue  for  the  Committee  is  whether  in  light  of  the  Supreme  Court's  decision 
in  U.S.  V.  National  Treasury  Employees  Union.  115  S.  Ct.  1003  (1995)  ("NTE"),  and 
the  Department  of  Justice's  conclusion  that  Section  501  (b)  of  the  Ethics  in  Govern- 
ment Act  "simply  cannot  stand,"  ^  remedial  legislation  is  necessary. 

We  agree  that  there  is  little  to  demonstrate  "that  paying  lower-level  employees 
for  speech  entirely  unrelated  to  their  worit  jeopardizes  the  efficiency  of  the  entire 
federal  service"  or  materially  contributes  to  the  "appearance  of  impropriety."  NTEU 
at  1018.  For  that  reason,  we  believe  Congress  should  consider  legislation  that  would 
revive  the  honoraria  ban,  limited,  however,  to  cases  involving  a  clear  employment 
nexus. 

I.  the  original  honoraria  ban  was  a  mistake 

Section  501(b)  was  a  careless  policy-making  exercise.  We  now  know  that  Congress 
was  insufficiently  sensitive  to  leritimate  First  Amendment  concerns  or  fundamental 
fairness  to  federal  employees.  Tlie  blanket  ban  was  not  supported  by  substantial 
comj)elling  evidence  of  abuse  "[T]he  government  cite[d]  no  evidence  of  misconduct 
related  to  honoraria  in  the  vast  rank  and  file  of  federal  employees  below  Grade  GS— 
16."  NTEU  at  1016  The  "honoraria  ban's  dubious  application  .  .  .  to  all  Executive 
Branch  employees  below  Grade  GS-16"  was  simply  unnecessary  to  achieve  the  goal 
of  preventing  actual  or  apparent  improprieties.  NTEU  at  1018. 

That  lower  level  executive  branch  employees  were  included  in  the  blanket  ban  is 
curious.  The  thrust  of  the  ban  was  clearly  aimed  at  members  of  Congress  and  at 
certain  isolated  abuses  by  congressional  staff.  See  990  F.2d  at  1278  (lower  court 
opinion).  The  complete  ban,  moreover,  was  the  means  by  which  Congress  felt  (politi- 
cally) able  to  adopt  a  substantial  pay  raise  for  members,  judges  and  senior-level  ex- 
ecutive employees. 

The  honoraria  ban,  as  it  related  to  members  of  Congress  and  their  staff,  was  a 
real  and  reasonable  improvement  in  public  policy.  With  respect  to  lower  level  execu- 
tive branch  employees,  however,  it  was  not. 

n.  Doj's  decision  to  cease  enforcement  of  section  501(B)  is  not  compelled  by 

LAW 

The  DOJ  decision  declaring  the  ban  unenforceable  in  toto  is  puzzling,  as  we  do 
not  believe  it  was  compelled  by  law  or  other  policy  considerations.  The  Justice  De- 
partment concluded  that  Section  501(b)  was  effectively  eviscerated"  and  thus  did 
not  survive  the  Supreme  Court's  ruling  in  NTEU.  Dellinger  Memo  at  7.  The  Su- 
preme Court  reached  the  opposite  result,  however.  NTEU  invalidated  only  that  part 
of  the  Act  relating  to  lower-level  executive  branch  employees,  leaving  in  place  the  ban 
for  federal  judges,  members  of  Congress  and  hi^-level  executive  employees. 

The  DOJ  memorandum  fails  to  distinguish  between  whether  the  remaining  core 
of  the  provision  is  unenforceable  as  a  matter  of  law  or  whether  it  should  not  be  en- 
forced as  a  matter  of  policy.  As  to  the  former,  DOJ  does  not  offer  any  analysis  dem- 
onstrating why  it  is  legally  barred  from  enforcing  the  remaining  501(b). 

As  the  basis  for  its  decision  to  halt  further  enforcement,  DOJ  cites  principles  and 
rules  of  practice  relating  to  severability  and  the  practical  and  prudential  limitations 
on  courts  in  giving  affect  to  a  statute,  significant  portions  of  which  having  been 
deemed  unconstitutional.  The  DOJ  analysis  seems  strangely  misplaced.  DOJ  asks 
whether  "any  remaining  applications  of  501(b)  .  .  .  survive  the  NTEU  decision." 
Dellinger  Memo  at  4.  That  question,  however,  was  answered  affirmatively  by  the 
Supreme  Court.  The  Court  did  not  consider  and  did  not  find  501(b)  unconstitutional 
in  relation  to  members,  judges  and  senior-level  executive  employees.  Standing  on  its 
own,  therefore,  NTEU  does  not  compel  the  DOJ  conclusion. 

It  does  not  follow  from  DOJ's  analysis,  fiirthermore,  that  the  Justice  Department 
is  compelled  to  cease  fiirtiier  enforcement  of  the  ban  against  the  remaining  employ- 


^  Legality  of  Government  Honoraria  Ban  Following  U.S.  v.  National  Treasury  Employees 
Union,  Memorandum  of  Walter  Dellinger,  Assistant  Attorney  General  (Feb.  26,  1996)  ("Dellinger 
Memo")  at  7. 


36 

ees.^  The  profTered  severability  analysis,  after  all,  was  not  raised  by  the  Siipreme 
Court,  as  the  Court  declined  invalidating  the  full  sweep  of  Section  501(b).^  DOJ  has 
not  answered  why  it  should  be  bound  in  this  matter  bv  Supreme  Court  precedent 
and  canons  of  statutory  construction  that  the  Supreme  Court  concluded  were  not  ap- 
plicable in  the  NTEU  case. 

DOJ's  severability  analysis  as  it  relates  to  the  "courts'  'duty  and  the  "courts'  'ob- 
ligation'," is  in  any  case  unconvincing.  Dellinger  Memo  at  4  and  5.  The  DOJ  cites 
the  "final  test  of  severability"  as  laid  out  in  Alaska  Airlines,  Inc.  v.  Brook,  480  U.S. 
678  (1987),  yet  skips  over  "ftjhe  standard  test  for  determining  severability  of  an  un- 
constitutional provision  [which]  is  well  established:" 

Unless  it  is  evident  that  the  Legislature  would  not  have  enacted  those 
provisions  which  are  within  its  power,  independently  of  that  which  is  not, 
the  invalid  part  may  be  dropped  if  what  is  left  is  fully  operational. 

Alaska  Airlines  at  684  (quoting  Buckley  v.  Valeo,  424  U.S.  1,  108)  (1976)  (per  cu- 
rium) (quoting  Champlin  Refining  Co.,  Inc.  v.  Corporation  Comm'n  of  Oklahoma, 
286  U.S.  210,  234  (1932). 

While  concededly  the  Court's  construction  "reduce[d]  the  group  affected  [by  the 
ban]  many  fold[sic],"  there  can  be  no  dispute  that  the  "surviving  core"  is  fully  oper- 
ational. Dellinger  Memo  at  5  and  6.  The  Alaska  Airlines  "standard  test"  has  been 
met. 

DOJ  is  simply  wrong,  moreover,  to  argue  that  the  statute,  aft^r  NTEU,  because 
of  is  diminished  scope,  "is  not  one  traceable  to  congressional  intent"  Dellinger  Memo 
at  6.  It  might  have  been  true  had  the  Court,  as  tne  dissent  had  urged,  limited  its 
holding  to  honoraria  payments  not  involving  an  employment  nexus.  It  did  not.  The 
resulting  core  of  the  Section  501  (b),  contrary  to  DOJ,  is  clearly  and  precisely  trace- 
able to  Congress.  Congress  enacted  a  blanket  ban  on  all  government  employees. 
What's  left  is  a  blanket  ban  on  all  government  employees  except  those  below  GS- 
16.  As  to  each  class  of  employees  siibject  to  the  ban.  Congress  intended  to  include 
them  in  a  blanket  ban.  That  the  honoraria  ban  as  to  some  of  its  targets  is  contrary 
to  the  First  Amendment  in  no  way  changes  the  character  or  intent  of  the  ban  as 
to  the  remaining  targets.  Congress  ordered  a  pie,  what  remains  after  NTEU  is  not 
a  cake,  as  DOJ  seems  to  believe,  but  a  portion  of  a  pie. 

It  would  thus  appear  that  DOJ  has  made  a  policy  decision,  sua  sponte,  not  to  en- 
force 501(b).  Whether  that  decision  comports  with  the  will  of  Congress  is  matter  for 
you  and  your  colleagues. 

m.  CONGRESS  SHOULD  CONSIDER  REMEDIAL  LEGISLATION  THAT  REVIVES  THE 
HONORARIA  BAN  ONLY  IN  INSTANCES  INVOLVING  A  CLEAR  EMPLOYMENT  NEXUS. 

The  Court  in  NTEU  rightly  declined  to  engage  in  "judicial  legislation"  and  graft 
an  employment  nexus  onto  to  its  holding.  To  do  so  would  have  left  "an  entirely  dif- 
ferent statute  from  the  one  Congress  intended  to  enact."  Dellinger  Memo  at  5.  Be- 
cause of  the  significant  First  Amendment  issues  at  stake,  as  well  as  the  fundamen- 
tal unfairness  of  a  blanket  ban.  Congress  should  craft  a  narrowly  tailored  ban  that 
focuses  on  circumstances  involving  an  employment  nexus. 

Although  the  DOJ  invalidation  of  Section  501(b)  might  appear  to  throw  the  door 
wide  open  for  conduct  that  can  give  rise  to  improper  appearances — and  even  actual 
corruption — there  remains  a  web  of  statutory  ana  regulatory  provisions  regulating, 
in  part,  such  conduct.  See  5  C.F.R.  Sec.  2635.807  (limiting  honoraria  for  teaching, 
speaking  and  writing  that  relates  to  official  duties);  Sec.  2636.301  et  sea.  (concerning 
limitations  on  outside  income);  Exec.  Order  12674  (concerning  outside  income  for 
presidential  appointees).  Senate  and  House  rules,  furthermore,  continue  in  eflect  for 
members,  of^cers  and  employees  of  the  Congress.  See  Senate  Rule  36'*  and  House 
Rule  47.  These  provisions  appear  to  diminish  the  immediate,  practical  consequences 
of  the  DOJ  action,  though  not  eliminating  the  need  for  legislation.^ 


*It  is  anomalous  that  the  Government  uiTged  the  Court  to  uphold  the  ban  on  all  employeeB 
not  party  to  elk  case  (members,  judges  and  senior-level  employees)  and  "to  situations  in  which 
a  nexus  is  present,"  NTEU  at  1018,  yet  on  the  heals  of  the  NTEU  decision,  declared  the  statute 
"effectively  eviscerated."  Dellinger  Memo  at  7. 

^The  Court  in  fact  overturned  the  court  of  appeals  result,  which  had  invalidated  the  ban  as 
applied  to  all  executive  branch  employees.  NTEU  at  1018. 

*  Senate  Rule  36  incorporates  by  reference  Section  501  of  the  Ethnics  in  Government  Act  of 
1989. 

"It's  been  suggested  that  18  U.S.C.  209,  relating  to  the  payment  of  salary  to  executive  branch 
personnel  by  sources  other  than  the  United  States  Government,  effectively  bans  receipt  of  hono- 
raria in  circumstances  involving  an  employment  nexus.  We  are  not  aware,  however,  of  any  case 
law  interpreting  the  section  to  encompass  honoraria  payments.  As  a  criminal  statute,  it  could 
certainly  be  subject  to  challenge  on  vagueness  grounds.  On  its  face,  the  statute  would  not,  in 
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Part  of  the  rationale  underlying  the  blanket  ban  was  evidently  the  desire  to  elimi- 
nate the  costs  of  administration  in  making  case-by -case  determinations.  Administra- 
bility  is  no  doubt  a  legitimate  matter  than  should  receive  considerable  forethought 
before  any  legislation  is  adopted.  Standards  should  be  drafted  with  a  level  of  sim- 
plicity and  clarity  so  that  rank  tind  file  federal  employees,  with  a  minimum  of  guid- 
ance, can  understand  their  limitations.  An  "infinitely  filigreed  statute"  dealing  with 
"every  subtle  distinction  between  various  groups  of  employees"  is  unnecessary  and 
should  be  avoided.  NTEU  at  1029  (Rehnquist,  C.J.,  dissenting). 

Mr.  Frank's  measure,  H.R.  1639,  appears  to  strike  a  reasonable  balance  between 
the  rights  of  employees  to  exercise  their  First  Amendment  freedoms  and  the  needs 
of  the  federal  government  as  employer  to  ensure  order  in  the  workplace  and  to  avoid 
appearances  of  impropriety.  We  note  that  the  three  step  analysis  proposed  by  H.R. 
1639  is  a  streamlined  version  of  the  prior  regulatory  scheme  under  which  honoraria 
was  permissible  so  long  as  an  employee  could  answer  each  of  five  questions  in  the 
negative.  See  NTEU  at  1011,  n.  7.  We  are  convinced  that  the  prior  scheme  as  well 
as  H.R.  1639  focus  on  the  correct  and  necessary  considerations. 

IV.  HONORARIA  BAN  SHOULD  TEMPER  FXITURE  "GOOD  GOVERNMENT"  INITIATIVES 

We  believe  that  the  honoraria  ban  experience  holds  lessons  for  fixture  consider- 
ation of  "good  government"  legislation.  In  the  rush  to  pass  "tough"  ethics  standards, 
the  Congress  gave  short  shrift  to  legitimate  First  Amendment  considerations,  which 
ultimately  proved  fatal. 

Preventing  the  appearance  of  corruption  and  impropriety  has  become  the 
boilerplate  justification  for  most  of  the  "good  government"  provisions  that  have  been 
proposed  and  that  are  currently  on  the  books.  As  the  high  court  has  long  recognized, 
Congress  can  "legitimately  conclude  that  the  avoidance  of  the  appearance  [of  impro- 
priety] 'is  also  critical  ...  if  confidence  in  the  system  of  representative  Govern- 
ment is  not  to  be  eroded  to  a  disastrous  extent.'"  Buckley  v.  Valeo,  424  U.S.  1,  29 
(1976)  (quoting  CSC  v.  Letter  Carriers.  413  U.S.  548,  565  (1973)).  Congress,  how- 
ever, "must  do  more  than  simply  'posit  the  existence  of  the  disease  sought  to  be 
cured.'  ...  It  must  demonstrate  that  the  recited  harms  are  real,  not  merely  con- 
jectural, and  that  the  regulation  will  in  fact  alleviate  these  harms  in  a  direct  and 
material  way."  NTEU  at  1014  (quoting  Turner  Broadcasting  System  v.  FCC,  114  S. 
Ct.  2445,  2450  (1994)). 

Before  moving  forward  with  additional  laws  that  implicate  First  Amendment  lib- 
erties, Congress  may  wish  to  first  evaluate  whether  prior  efforts  to  address  "appear- 
ances of  impropriety"  have  alleviated  'Tiarms  in  a  direct  and  material  way."  Id.  One 
measure  that  might  cast  light  on  the  success  or  failure  of  prior  legislation  is  the 
approval  rating  oi  Congress.  While  public  opinion  polls  are  clearly  imperfect  empiri- 
cal tools,  there  are  ow,  if  any,  alternatives. 

A  cursory  review  of  polling  data  from  1974  to  the  present  paints  a  muddled  pic- 
ture. Over  the  22-year  measurement  period.  Congress  has  seen  an  approval  rating 
as  high  as  56  percent  and  as  low  as  17  percent.  See  Attachment  A.  The  most  recent 
low  of  18  percent  was  in  October  1994  and  the  most  recent  high,  42  percent,  oc- 
curred in  January  1995.  What's  striking  is  that  there  seems  to  be  no  correlation  be- 
tween passage  of  legislation  aimed  at  addressing  perceptions  of  impropriety  and  fa- 
vorable public  opinion  of  Congress. 

Indeed,  the  104th  Congress  is  a  case  in  point.  This  Congress  has  been  one  of  the 
most  prolific  reform  congresses  in  memory,  having  passed  far-reaching  congressional 
reforms,  as  weU  as  a  gift  ban  and  a  lobbying  regulation  measure.  The  approval  rat- 
ing of  the  104th  Congress,  however,  has  dropped  steadily  and  dramatically  since  the 
opening  gavel. 

We  would  simply  urge  Congress,  therefore,  not  to  accept  at  face  value  boilerplate 
claims  that  proposals  are  necessary  to  address  "appearances  of  impropriety.  Too 
often  those  advocating  the  proposal  are  working  to  make  the  claim  self-fulfilling, 
and  the  proposals  themselves  are  of  questionable  likely  impact.  When  it  comes  to 
good  government  reform,  moreover,  most  of  what  should  have  been  done,  has  been 
done. 

CONCLUSION 

Modest  steps  to  prevent  corruption  in  the  federal  employment  ranks  are  desirable. 
In  light  of  the  NTEU  decision,  Congress  should  thus  move  forward  with  legislation 
reviving  the  ban  on  honoraria  payments  that  have  a  reasonable  employment  nexus. 


our  opinion,  provide  fair  notice  as  to  the  conduct  it  prohibits.  Section  209,  therefore,  does  not 
appear  to  obviate  the  need  for  legislation. 
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Attachment  A 


ROLLiCAIl 


Congress  in  the  Polls 


A  new  survey  by  ABC  News  and  the  Washington  Post  shows  Congressional 
approval  ratings  slipping  again  after  a  bnef  upsurge  earlier  this  year.  Here's  a  run- 
down of  ABC  News  and  Gallup  surveys  over  the  last  22  years: 


Approval  Rating 


1974 

August 


m 
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Mr.  GooDLATTE.  Thank  you,  Mr.  Thompson. 

I  suppose  that  Members  of  Congress  are  concerned,  and  perhaps 
should  be  concerned,  about  their  approval  ratings,  but  when  you 
say  that  we  should  evaluate  prior  efforts  to  address  the  appearance 
of  impropriety  before  moving  to  further  ones,  are  you  suggesting 
that  there  have  been  some  that  we  have  passed  that  are  inappro- 
priate because,  in  addition  to  perception,  we  also  have  to  deal  with 
what  is  right  and  wrong?  And  if  it  appropriate  to  have  taken  some 
of  the  reforms  we've  taJcen,  then  regardless  of  whether  it  changes 
the  public's  attitude  toward  the  Congress,  I  think  it's  appropriate 
for  us  to  do  it.  Would  you  cite  some  that  you  think  we  should  not 
have  taken? 

Mr.  Thompson.  Well,  I  think  the  case  in  point  or  the  current 
case  is  an  indication  that  the  honoraria  ban  was  too  broad  and  was 
unnecessary,  and  ultimately  proved  to  be  a  violation  of  the  first 
amendment.  This  is  not  the  first  time.  We  know  that,  for  instance, 
the  original  campaign  finance  reform  legislation,  much  of  it  was 
similarly  deemed  unconstitutional  and  has  served  as  the  basis  for 
much  of  the  first  amendment  analysis  that  applies  to  the  NTEU 
case  and  others. 

As  I  indicated  in  my  final  comment,  at  some  point  it  seems  to 
us  that  the  road  needs  to  end  somewhere.  At  some  point  there  are 
diminishing  returns  that  come  from  more  and  more  so-called  re- 
form legislation.  And  much  of  what  has  been  adopted,  or  what 
should  have  been  adopted,  as  I  suggested  in  my  remarks,  has  been 
adopted. 

Mr.  GrOODLATTE.  Thank  you. 

Mr.  Simon,  do  you  have  any  comments  on  that  same  issue?  I 
think  there's  a  valid  point.  For  example,  in  1974  some  of  the  re- 
forms that  were  enacted  for  campaign  finance  are  now  the  target 
of  new  proposals  for  campaign  finance  reform  and  may  well  be  de- 
serving of  further  reform,  but — the  case  is  made. 

Mr.  Simon.  Well,  Mr.  Thompson  says  that  the  road  needs  to  end 
somewhere.  I  suggest  the  road  needs  to  end  when  the  problems  are 
adequately  addressed,  and  they  have  not  yet  been  adequately  ad- 
dressed. 

As  I'm  sure  you  know.  Common  Cause  believes  that  there  are 
substantial  problems  remaining  regarding  the  issue  of  money  and 
politics  and  the  role  of  money  in  Washington  and  the  influence  of 
money  in  Congress,  and  that  further  reform  of  the  campaign  fi- 
nance laws  is  required.  And  that  directly  does  relate  to  public  con- 
fidence in  government  and  the  perception  that  the  public  has  about 
how  government  works. 

We  support  bipartisan  efforts  pending  in  both  the  House  and  the 
Senate  in  this  Congress  to  provide  further  reforms  of  the  campaign 
finance  system.  And  although  the  reforms  enacted  in  this  Congress 
relating  to  the  gift  ban  and  relating  to  the  lobby  disclosure  laws 
are  very  welcome  reforms  and  I  think  are  long  overdue — and  we 
have  applauded  the  Congress  for  taking  these  steps — the  real  prob- 
lems are  not  going  to  be  fully  addressed  until  there  is  further  re- 
form of  the  campaign  finance  system. 

Mr.  GooDLATTE.  Did  Common  Cause  support  the  1974  reforms? 

Mr.  Simon.  We  did. 
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Mr.  GrOODLATTE,  And  what  is  your  assessment  of  those  now, 
since  you're  calHng  for,  as  I  understand  it,  the  repeal  of  some  of 
those  reforms? 

Mr.  Simon.  Well,  those  reforms  need  additional  work.  New  prob- 
lems have  arisen,  and  those  new  problems  need  to  be  addressed. 
As  Mr.  Thompson  indicated,  the  original  1974  law  was  partially  in- 
validated in  the  Buckley  case  in  1976.  Additional  problems  nave 
arisen  in  the  intervening  20  vears,  and 

Mr.  GOODLATTE.  But  aren  t  some  of  those  related  to  the  reforms 
enacted?  I  believe  that  you  favor  the  repeal  of  political  action  com- 
mittee contributions,  for  example? 

Mr.  Simon.  We  support  the  legislation,  as  I  said,  the  bipartisan 
bills  which  further  restrict  PAC  contributions;  that's  correct. 

Mr.  GooDLATTE.  Those  were  created  as  a  result  of  the  earlier  re- 
forms. 

Mr.  Simon.  No,  actually,  I  disagree  with  that.  PAC's  had  existed 
long  before  the  1974  laws.  There  were  reforms,  there  were  meas- 
ures in  the  1974  reform  law  which  were  not  supported  by  Common 
Cause  and  other  reform  groups,  but,  nonetheless,  were  put  in  the 
1974  law,  which  contributed  to  the  further  growth  of  PAC's,  but 
PAC's  were  not  created  as  an  initial  matter. 

Mr.  GooDLATTE.  Substantial,  very  substantial. 

Mr.  Semon.  Substantial  growth,  and  that's  one  of  the  problems 
that  does  need  to  be  addressed. 

Mr.  GOODLATTE.  Mr.  Watt. 

Mr.  Watt.  Thank  you,  Mr.  Chairman.  I  don't  think  I'll  need  the 
full  5  minutes. 

I  think  I  understand  pretty  clearly  where  Mr.  Tobias  and  Mr. 
Simon  are  on  this  issue  of  honoraria.  I'm  having  a  little  trouble 
being  clear  on  where  Mr.  Thompson  is,  and  I  just  want  to  clarify. 

Do  you  take  the  position  that  a  complete  ban  on  honoraria  to 
Federal  employees  is  justified  or  not  justified?  I  wasn't  clear  on 
where  you 

Mr.  Thompson.  No,  we  support  the  honoraria  ban  to  the  extent 
that  it  involves  an  employment  nexus. 

Mr.  Watt.  I'm  sorry? 

Mr.  Thompson.  We  support  a  ban  on  honoraria  so  long  as  there 
is  an  employment  nexus;  so  long  as  it  is  not  work-related,  hono- 
raria should  be  permissible. 

And,  incidentally,  I  would  mention,  we  haven't  talked  much 
about  what  should  happen  in  Congress.  I  know  that  Mr.  Frank  is 
a  supporter,  I  believe — I  hope  I'm  not  mischaracterizing  this — of 
permitting  congressional  staff  as  well  to  receive  honoraria  that's 
not  work-related. 

Mr.  Watt.  What's  your  position  on  that? 

Mr.  Thompson.  Well,  I  would  agree  with  that.  I  would  suggest 
that  it  would  be  reasonable  to  look  at  and  give  Members  discretion 
on  how  they  would  like  to  have  their  staff  proceed.  I  don't  think 
there's  any  reason  to  believe  that  Members  cannot  police  their 
staff,  cannot  set  policies  that  are  in  the  public  interest.  Ultimately, 
the  Member's  name,  good  name,  is  what  s  at  stake  when  their  staff 
acts  improperly. 

Mr.  Watt.  But  if  you  follow  that  policy  all  the  way  out,  you  get 
to  a  point  where  basically  we  wouldn't  have  any  House  rules;  each 
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Member  would  be  his  own  House  and  have  his  own  rules,  if  you 
go  all  the  way  down  that.  So  I  want  to  be  clear  on 

Mr.  Thompson.  Well,  of  course 

Mr.  Watt  [continuing].  How  far  you  are  going  on  that. 

Mr.  Thompson.  The  analysis  is  limited,  but  I  do  think  that 
there's  much  to  commend  in  that  analysis.  Ultimately  voters  do 
serve  as  a  pretty  fair  check  and  balance  on  the  system.  Members 
have  a  very  powerful,  built-in  incentive  for  acting  ethically  and 
properly.  And  I  think  we  have  a  news  media  that's  been  very  dili- 
gent in  assuring  that  ethical  matters  are  properly  raised.  I  think 
voters  can  be  well  enough  informed  to  make  judgments.  So  I  think 
that  the  analysis  of  allowing  Members  to  make  judgments  is  a 
strong  analysis,  and  I  don't  know  exactly  where  it  ends,  but  I  think 
it  certainly  would  be  proper  when  it  comes  to  overseeing  their  staff. 

Mr.  Watt.  Well,  I  understand  that,  but  let  me  just  give  vou  a 
slightly  different  perspective  on  it.  Obviously,  there  are  shades 
here,  but  if  you  follow  that  analogy  all  the  way  out,  basically,  then 
the  only  consequence  a  Member  of  Congress  pays  is  the  political 
consequence.  There's  no  consequence  beyond  that.  He  loses  his  po- 
sition, his  or  her  position,  in  Congress,  but  there  are  no  sanctions 
or  things  that  go  beyond  that. 

Mr.  Thompson.  But  it  depends  on  the  nature  of  the  conduct.  Of 
course,  we  can  imagine  all  kinds  of  conduct  that's  clearly  a  viola- 
tion 01  the  criminal  code,  and  that's  as  well  a  pretty  powerful  in- 
centive. So  I  don't  know  if  I  agree  with  that.  As  I  say,  there  is  the 
criminal  code. 

Mr.  Watt.  I  think  I'm  clear  on  where  he  is  in  this.  I  appreciate 
it  and  yield  back  the  balance  of  my  time. 

Mr.  GooDLATTE.  Thank  you,  Mr.  Watt. 

Mr.  Hyde. 

Mr.  Hyde.  Well,  thank  you.  I  want  to  thank  the  witnesses  for 
very  helpful  testimony.  This  is  a  very  difficult  field.  It  is  not  sim- 
ple. We  think  it  is,  but  it  isn't. 

All  of  the  reforms  we've  talked  about — ^parenthetically,  I'm  re- 
minded of  a  great  sentence  of  Senator  Roscoe  Conklin  around  the 
turn  of  the  century  or  before  from  New  York,  he  said  when  Dr. 
Johnson  said,  "Patriotism  is  the  last  refuge  of  a  scandal,  he  never 
considered  the  possibilities  of  the  word  reform." 

The  ability  of  the  wealthy  to  purchase  political  office  or  to  try  to 
purchase  political  office  really  cannot  be  addressed — I  don't  know 
if  it's  something,  a  wrong  or  an  evil  to  be  corrected,  but  Buckley 
V.  Valeo  I  think  correctly  said  it's  your  money;  you  ought  to  be  able 
to  spend  it  the  way  you  want,  and  if  you  want  to  spend  it  on  an 
ego  trip  of  national  dimensions,  running  for  the  highest  office  in 
the  land  or  Senator,  as  was  done  in  California,  go  ahead.  But  it 
certainly  unbalances  the  so-called  level  playing  field  that  we  all 
look  for. 

Contributions  in  kind  are  never  adequately  dealt  with  by  these 
reform  measures.  Labor  has  a  unique  capability  of  providing  ter- 
rific contributions  in  time  and  services  to  their  candidates,  which, 
unfortunately,  the  Chamber  of  Commerce  wouldn't  touch  with  a  10- 
foot  pole.  They're  above  that  sort  of  thing,  much  to  my  regret. 

But,  nonetheless,  the  bodies  that  can  be  delivered  to  ring  the 
doorbells,  to  man  the  phone  banks,  to  register  the  voters,  et  cetera. 
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et  cetera,  et  cetera,  are  wonderful;  they're  exercises  in  democracy. 
I  wouldn't  restrain  them  at  all.  I'd  like  to  acquire  some  of  them. 
But  I'm  just  suggesting  all  the  reforms  never  touch  that. 

And,  lastly,  the  restrictions  on  spending  always  strike  me  as  in- 
cumbent protection  devices,  because  when  you  are  a  virtual  un- 
known and  you  want  to  tackle  the  local  icon,  you  need  lots  of 
money  for  name  ID;  you  need  lots  of  support.  You  need  a  major  ef- 
fort to  overcome  the  built-in  advantages  incumbents  have,  and,  I 
might  add,  ought  to  have,  because  if  tne  incumbent's  been  around 
for  a  long  time,  they  have  paid  their  dues.  But,  again,  it  takes  a 
lot  of  money. 

Many  times  in  putting  caps  on  what  people  can  spend  you  are 
harming  a  challenger,  and  I'm  not  sure  that's  the  way  to  go,  either. 
I  have  no  answers.  I  simply  discuss  these  things  as  troubling  to  me 
in  this  mine  field  we're  in. 

Mr.  Gk)ODLATTE.  Thank  you,  Mr.  Hyde. 

Mr.  Inglis. 

Mr.  Inglis.  I  wonder  if  any  of  you  would  like  to  comment  on — 
I  was  interested  in  what  Chairman  Hyde  was  talking  about  the 
Buckley  case.  Do  you  agree  with  that  analysis?  That  analysis  seems 
to  be  tne  conventional  wisdom,  and  I  don't  have  any  means  of  real- 
ly disputing  it.  I  just  wonder  whether  you  agree  with  that  analysis 
of  the  Buckley  case.  Do  you  have 

Mr.  Simon.  Yes,  I  would  like  to  answer  that,  and  maybe  I  could 
respond  to  the  three  points  Mr,  Hyde  alluded  to. 

Common  Cause  participated  as  a  party  in  the  Buckley  case  and 
argued  in  support  of  the  constitutionality  of  all  elements  of  the 
1974  Reform  Act.  So  insofar  as  the  Court  struck  down  expenditure 
limits,  including  limits  on  the  spending  of  personal  wealth,  we  had 
argued  a  contrary  position.  But  I  think  it  is  now,  and  has  been  for 
the  last  20  years,  the  accepted  doctrine  of  the  Buckley  case  that 
such  spending  by  an  individual  on  his  own  behalf  cannot  be  re- 
stricted by  Congress. 

However,  there  are  measures  that  Congress  can  take,  we  believe, 
that  would  address  some  of  the  problems  that  are  caused  by  the 
wealthy  candidate  phenomenon.  In  the  Smith/Shays/Meehan  bill, 
H,R,  2566,  the  bipartisan  bill  that's  in  the  House — and,  as  I  said, 
there  is  a  companion  bill,  the  McCain/Feingold  bill,  in  the  Senate — 
candidates  who  agree  to  abide  by  voluntary  spending  limits  receive 
alternative  benefits.  They  receive  in  the  Senate  bill  30  minutes  of 
free  television  time  and  then  a  50-percent  discount  on  additional 
TV  time  they  purchase  for  their  campaigns.  In  the  House  bill  there 
is  a  50-percent  discount  provided  on  television  and  radio  time.  That 
is  an  extremely  valuable  benefit,  and  it  would  help  a  candidate  who 
is  running  against  a  wealthy  opponent,  and  would  provide  re- 
sources to  that  candidate  in  order  to  deal  with  the  infusion  of  per- 
sonal wealth  that  his  opponent  is  putting  into  the  campaign. 

So  it's  not  a  restriction  on  the  personal  wealth  of  one  candidate, 
but  it's  a  way  to  help  opponents  of  the  candidate,  of  a  wealthy  can- 
didate, in  order  to  deal  with  the  problems  that  result. 

Let  me,  if  I  may,  just  refer  briefly  to  two  other  points  Congress- 
man Hyde  mentioned.  The  issue  of  labor  spending  is  really  just  a 
piece  of  a  larger  picture,  and  I  think  needs  to  be  viewed  in  a  larger 
context  of  internal  communications  that  a  whole  range  of  organiza- 
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tions,  both  Republican  and  Democratic,  both  liberal  and  conserv- 
ative organizations,  make.  There  are  many  organizations  that  par- 
ticipate in  the  political  process  through  communications  to  their 
membership,  and  I  think  the  effect  of  labor  spending  needs  to  be 
viewed  not  in  isolation,  but  in  that  larger  context  of  activity  that 
occurs  across  the  political  spectrum. 

Mr.  Hyde.  Are  you — excuse  me,  if  I  may,  and  I'm  learning  from 
what  you  say,  but  are  you  saying  that  that's  pretty  much  even, 
that  there  are  lots  of  groups  that  help,  have  made  contributions  in- 
kind  for  the  Republicans? 

Mr.  Simon.  Congfressman,  I 

Mr.  Hyde.  Because  it's  my  experience  in  22  years  in  Congress 
and  8  years  in  the  State  legislature  there  is  no  comparison. 

Mr.  Simon.  Well,  unfortunately,  there's  not  a  lot  of  hard  disclo- 
sure information  on  this  kind  of  activity  by  which  you  could  gauge 
exactlv  the  relative  levels  of  spending,  but  I  think  we  have  seen 
over  the  last  few  years  certainly  increased  political  activity  by  right 
to  life  groups,  by  antigun  control  groups,  and  similar  conservative 
organizations  active  in  the  political  process,  active  with  their  mem- 
bership. And  I  think,  again,  this  kind  of  activity  does  occur  across 
the  political  spectrum  and  is  not  imbalanced. 

On  the  third  point,  about  the  effect  of  spending  limits  being  es- 
sentially incumbent  protection  mechanisms,  actually,  I  think  quite 
the  opposite  is  the  case.  Incumbents  have  the  ability  to  raise  far 
more  money  than  challengers.  Incumbents  receive  a  vastly  dis- 
proportionate share,  for  instance,  of  PAC  contributions.  And,  typi- 
cally, incumbents  can  amass  much,  much  more  in  the  way  of  re- 
sources than  their  challengers,  and  can,  therefore,  outspend  their 
challengers. 

By  providing  a  system  of  voluntary  spending  limits,  by  providing 
benefits  to  induce  or  encourage  candidates  to  agree  to  those  spend- 
ing limits,  we  really,  I  think,  are  giving  challengers  a  chance  to 
compete  effectively  with  incumbents.  And  under  the  current  sys- 
tem, I  think,  by  and  large,  challengers  don't  have  that  ability. 

Mr.  Hyde.  If  I  may,  and  I  don't  mean  to  be  disorderly  here 

Mr.  GrOODLATTE.  Not  at  all,  Mr.  Chairman. 

Mr.  Hyde.  Not  quite,  in  my  judgment.  A  long  time  incumbent 
has  established  a  name  identification  that  parity  in  raising  money 
is  not  going  to  overcome.  You're  going  to  need  much  more  than  par- 
ity. 

Let's  pick  Dan  Rostenkowski,  probably  a  poor  example  because 
of  circumstances,  but  there's  no  way  you're  going  to  run  against 
Dan,  all  things  being  equal,  forget  the  other  problem,  in  Chicago 
unless  you  can  overcome  30-some  years  of  favorable  name  identi- 
fication in  the  community.  That  takes  a  lot  of  money. 

Mr.  Thompson.  If  I  may,  Mr.  Simon  mentioned  the  question  of 
internal  communications  with  members.  The  whole  member  issue, 
who  is  a  member,  was  recently  the  subject  of  a  lawsuit.  As  you  may 
know,  the  Federal  Election  Commission  had  amended  its  regula- 
tions relating  to  who  constitutes  a  member  of  an  organization.  That 
would  have  nad  a  dramatic  effect  on  a  number  of  organizations. 
And  the  chamber  of  commerce  and  the  American  Medical  Associa- 
tion actually  sued  alleging  that  they  violated  the  first  amendment. 
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In  fact,  they  prevailed  in  that  case,  and  those  regulations  were 
struck  down. 

Had  they  not  been,  I  think  the  question  of  level  playing  field 
would  clearly  have  been  raised  because,  again,  Mr.  Simon  men- 
tioned that  the  labor  activity  is  simply  part  and  parcel  of  what  is 
commonly  occurring  in  a  variety  of  organizations.  It  may  be  at  this 
moment,  but  had  those  regulations  not  been  enjoined,  cir- 
cumstances might  have  been  quite  different. 

Mr.  Tobias.  Congressman  Inglis,  I  would 

Mr.  GOODLATTE.  Mr.  Tobias. 

Mr.  Tobias  [continuing].  Certainly  agree  with  what  Congressman 
Hyde  said,  to  the  extent  that  whenever  I  hear  the  term  "reform," 
I  get  very  nervous,  and  I  think  that  the  reform  that  was  instituted 
in  1989  is  a  perfect  example.  It  swept  with  far  too  large  a  broom, 
and  that's  what  led  to  the  successful  lawsuit  and  the  declaration 
of  unconstitutionality,  of  the  statute. 

Mr.  Hyde,  I'm  going  to  agree  with  Mr.  Simon  about  special  inter- 
est groups  like  right  to  life  and  the  gun  people.  They  usually  coa- 
lesce around  an  interest  and  are  pretty  bipartisan,  as  long  as  their 
interest  is  protected,  which  is  a  little  different  from  organized  labor 
going  for  primarily  one  particular  party,  but  you  do  have  a  point. 

Mr,  GooDLATTE.  Mr.  Tobias,  on 

Mr.  Watt.  You'd  better  leave  that  alone. 

Mr.  Tobias.  Well,  I  don't  know  whether  I'm  going  to  leave  it 
alone.  I  don't  know  that  that's  so  true,  I  mean,  I  think  that  that 
might  be  a  slight  exaggeration.  I  think  that  the  record  will  reflect, 
for  example,  that  NTEU  is  a  labor  union  and  NTEU  does  support 
on  a  bipartisan  basis. 

Mr.  GrOODLATTE.  Mr.  Tobias,  let  me  ask  you 

Mr.  Hyde,  We  won't  press  that  too  far,  OK 

Mr,  Watt,  Mr,  Chairman,  I  don't  want  to  get  into  a  give-and- 
take  here,  but 

Mr.  Goodlatte.  Mr,  Watt,  let  me  ask  a  question;  then  well  come 
back  to  you, 

I'd  like  to  get  you  to  comment,  Mr,  Tobias,  on  the  changes  to 
H,R,  1639,  to  fix  the  honoraria  ban,  that  you  would  propose  be 
made  to  Mr,  Frank's  bill. 

Mr.  Tobias.  I  identified  four  or  five  changes  in  my  testimony.  Do 
you  want  me  to  identify  them  again  or 

Mr.  GrOODLATTE.  Yes,  yes,  please. 

Mr,  Tobias,  Well,  first,  I  suggested  that  the  bill  be  positively 
framed  rather  than  negatively;  in  other  words,  a  narrow  ban  as  op- 
posed to  a  broad  ban,  with  exceptions.  Second,  I  think  that  the  re- 
strictions which  limit  the  acceptance  of  compensation  on  work  re- 
lated compensation  are  redundant  with  existing  regulations  and 
statutes,  and  are  unnecessary.  And,  I  think  that  the  language 
which  limits  compensation  related  "primarily  to  the  responsibil- 
ities, policies,  or  programs  of  the  agency  or  office  in  which  the  indi- 
vidual is  employed,"  overbroad  and  vague. 

Fourth,  I  think  that  the  language  which  prohibits  compensation 
where  the  reason  is  related  to  an  employee's  officials  duties  is 
something  which  is  impossible  to  enforce  and  impossible  to  under- 
stand. 
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Fifth,  I  think  the  issue  of  the  $2,000  cap  is  also — will  fail  con- 
stitutional scrutiny,  because  I  believe  that  so  long  as  the  speech  is 
unrelated  to  government  employment,  that  there  can  be  no  limita- 
tion on  that  kind  of  speech.  So  long  as  there's  no  limitation  on 
other  kinds  of  outside  employment,  so  long  as  the  fee  is  usual  and 
customary,  I  think  that  there  should  be  no  cap. 

So  those  are  the  problems  that  I  see  with  the  legislation. 

Mr.  GoODLATTE.  Thank  you. 

Mr.  Watt. 

Mr.  Watt.  Mr.  Chairman,  I  don't  have  anymore  questions.  I  did 
just — I  couldn't  resist  the  temptation  to  give  Chairman  Hyde  a 
slightly  different  perspective.  With  economic  security  and  jobs  reso- 
nating in  this  political  campaign  the  way  it  has,  it  surprises  me 
that  he  is  taking  the  position  that  that  is  not  as  clearly  a  distinct 
issue  or  a  basis  for  supporting  somebody  as  right-to-life  or  guns 
or — I  mean,  and  the  notion  that  anyone  supports  political  can- 
didates simply  because  they  are  one  party  or  the  other  party,  rath- 
er than  making  an  evaluation  of  the  things  that  they  stand  for  and 
support,  that  they  are  interested  in,  I  think  is  overstatement. 

Mr.  Hyde.  Well,  if  I  may  agree  with  my  friend,  certainly — and 
Mr.  Tobias — certainly  there  are  Republicans  that  are  supported  by 
his  union,  and  on  occasions,  strange  as  it  may  seem,  I  have  re- 
ceived support  from  some  union  supporters,  but  pretty  generally, 
and  with  justification,  labor  marches  in  the  Democratic  column, 
and  generally  their  interests  seem  to  them  to  be  better  protected 
by  the  Democrats,  not  isolated  instances,  but  that's  been  the  tradi- 
tion, and  I  understand  that. 

It  is  a  fact,  though,  that  organized  labor  does  a  great  job  in  pro- 
viding contributions  in  kind  to  their  candidates,  which  are  gen- 
erally Democratic.  But  it  is  not  matched  effectively  on  the  other 
side  of  the  spectrum 

Mr.  Watt.  I  think  it's  beginning  to  be  matched  pretty  effectively 
by  the  Christian  right  movement 

Mr.  Hyde.  They're  kind  of — they're  pretty  bipartisan. 

Mr.  Watt.  Well,  you  say  they  coalesce  around  one  issue.  That 
issue  is  religious  issues.  But  I  will  tell  you,  in  my  last  interview 
with  the  newspaper,  they  asked  me  the  question:  "How  did  you  get 
a  zero  rating  on,  or  something  close  to  a  zero  rating  on.  Christian 
issues?" 

I  said,  "Look  at  the  issues  that  they  asked  me  about."  They 
asked  me  about  the  balanced  budget.  They  asked  me  about,  you 
know,  a  whole  range  of  issues  that  I  don't  know  how  in  the  world 
my  position  on  line  item  veto  reflects  whether  I'm  a  Christian  or 
not.  I  mean,  that's  outrageous.  Do  you  see  what  I'm  saying? 

Mr.  Hyde.  I  always  considered  you — I've  considered  you  a  good 
Christian. 

[Laughter.] 

Mr.  Watt.  Well,  I  think  I  am,  too,  but  I  don't  do  very  well  on 
the  things  that  they  are  rating  me  on.  And,  you  know,  I  aon't  have 
any  problem  with  them  rating  me  on  school  prayer,  for  example; 
that  clearly  is  a  religious  issue,  and  I  happen  to  disagree  with 
them  on  a  constitutional  basis,  not  because  I  don't  believe  in  people 
prajdng.  But  when  somebody  gives  me  a  zero  rating  on  religious 
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basis  and  calls  me  a  non-Christian  because  I  voted  against  the  line 
item  veto,  I  say,  give  me  a  break. 

Mr.  Hyde.  I  don't  think  they'd  call  you  a  non-Christian;  they'd 
just  give  you  a  low  rating 

Mr.  Watt.  Well,  but  tne  implication  is  that  somehow  this  Mem- 
ber of  Congress  is  less  worthy  of  Christian  support  because  of  this, 
and  the  implication  then  is  you're  a  non-Christian,  right? 

And  so  the  balance  is  beginning  to  take  place,  but  internally  in 
what  you  say,  when  you  express  surprise  that  occasionally  you  get 
support  from  labor,  you  are  basically  saying,  hey,  I  may  not  be 
where  labor  would  like  for  me  to  be  on  their  issues. 

Mr.  Hyde.  On  all  issues.  I  mean  on  every  issue.  I  hope  I'm  there 
on  some  issues. 

Mr.  Watt.  On  some  issues,  yes.  And  you're  beginning — ^you  re- 
flect that  now  by  getting  some  support,  but  the  notion  is  that  they 
are  just  blindly  marching  down  the  road  in  support  of  Democrats, 
and  I  think  that's  untrue. 

And  Fm  not  suggesting  that  the  Christian  right  is  blindly  sup- 
porting down  the  road,  marching  down  the  road  of  Republicans,  but 
I  do  think  they're  going  far  afield  of  this  single  issue  concept  that 
you  identified  as  a  distinction. 

Mr.  Hyde.  I  don't  disagree  with  you. 

Mr.  Watt.  I  yield  back  the  balance  of  my  time. 

Mr.  Canady  [presiding].  I  thank  the  gentleman  for  yielding. 

I  apologize  for  missing  all  of  your  testimony.  I  know  that 

Mr.  Watt.  We  were  just  stalling  until  you  got  back  anyway. 

[Laughter.] 

Mr.  Canady.  Well,  I  know  that,  in  particular,  Mr.  Frank  has 
some  questions  which  he  wished  to  ask.  Unfortunately,  he  is  still 
in  the  Rules  Committee  or  on  his  way  back,  although  I  think  if  he's 
on  his  way  back,  he  will  soon  turn  around  because  I  think  the  bells 
are  going  to  ring  momentarily.  I  think  we're  going  to  have  a  vote 
on  the  House  floor. 

So  I  don't  have  any  questions.  Are  there  other  members — is  there 
any  other  Member  that  wishes  to  be  recognized? 

[No  response.] 

Mr.  Canady.  I  would  ask  that  Mr.  Frank  be  given  the  oppor- 
tunity to  submit  any  written  questions  to  you  for  your  response, 
and  we'd  appreciate  your  cooperation  in  responding  to  those. 

Mr.  Tobias.  Thank  you  very  much,  Mr.  Chairman. 

Mr.  Thompson.  Mr.  Canady,  may  I  put  today's  editorial  of  the 
Washington  Times  in  the  record,  please? 

Mr.  Canady.  Without  objection,  that  will  be  included  within  the 
record. 

[The  information  follows:] 
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(The  Washington  Times,  Mar.  22,  1996) 


Need  extra  cash?  Call  Justice 


You  may  perhaps  recall  the  huge  1989  flap  over 
congressional  pay  and  the  ability  of  members 
of  Congress  (and.  in  some  cases,  other  gov- 
ernment employees)  to  supplement  their  income 
with  fat  honoraria  from  outside  groups.  The  painful 
resolution  of  that  dispute  was  a  ban  on  honoraria  in 
exchange  for  a  substantial  pay  raise  for  Congress.  But 
the  honoraria  ban  extended  well  beyond  Congress — 
in  fact  to  nearly  all  employees  of  the  federal  gov- 
ernment It  was  a  reflection  of  the  conclusion  of  a 
bipartisan  ethics  task  force:  "substantial  outside 
earned  income  creates  at  least  the  appearance  of 
impropnety  and  thereby  undemiines  public  confi- 
dence m  the  integrity  of  government  officials." 

Whatever  one  thinks  of  the  "appearance  of  impro- 
pnety" rationale  (as  if  lots  of  these  folks  didn't  have 
trouble  enough  with  actual  impropnety)  the  law  was 
the  law  —  until  the  Supreme  Coun  ruled,  last  year, 
that  in  the  case  of  government  employees  below 
grade  GS-16,  u  was  an  unconstitutional  infringement 
of  First  Amendment  rights.  In  effect  in  cases  where 
an  employee  was  doing  something  entirety  on  his 
own  time  in  an  area  that  had  nothing  to  do  with  his 
government  duties,  his  First  Amendment  protection 
extended  to  his  beujg  able  to  accept  a  fee  for  wntlng 
an  article  or  giving  a  speech,  for  example. 

In  United  States  vs.  'Dcasury  Employees  Union, 
the  Supreme  Court  specifically  did  not  address  the 
ca:>e  of  higherranklng  executive  branch  officials. 
What  about  them?  As  The  Washington  Times'  Frank 
Murray  recently  reported,  the  decision  fell  to  the  Jus- 
tice Departmentis  Office  of  Legal  Counsel,  headed 
by  Assistant  Attorney  General  Walter  Dellinger. 
And  ir.  a  remarkable  memorandum  opinion  issued 
Feb  26,  Mr.  Dellinger  sweepingly  extended  the 
Supreme  Court's  ruling,  tossing  out  the  ban  for  all 
government  employees  —  including  the  political 
appomtees  of  the  Clinton  administratloa 

Mr.  Dellinger  argues  that  given  the  Supreme 
'^ourt^  reasoning  in  ruling  as  it  did  for  lowerlevel 
employees,  nothing  can  remain  of  the  statute  Coi^ress 
enacted.  The  Supreme  Court  found  a  Rret  Amend- 
ment violation  of  plaintifEs'  rights  in  the  case  before 
it  aiid  it  would  be  inappropriate  for  either  the  court 
(which  didn't)  or  the  Justice  Department  (which 
wouldn't)  to,  in  effect  redraft  the  statute  to  cover  only 
higher-ups.  "Nothing  in  the  text  or  the  legislative  his- 
tory of  the  honoraria  ban  indicates  Congress  was  will- 


ing to  limit  the  ban  to  high-level  executive  branch  offi- 
cials and  legislative  and  judicial  branch  employees," 
Mr.  Dellinger  opines.  Morecver,  maintaining  the  ban 
on  the  higher-ups  would  result  in  its  application  to  a 
class  much  smaller  than  Congress  intended  —  such 
that  in  Mr.  Dellinger^  view,  the  more  limited  ban 
would  not  be  "traceable  to  congressional  intent " 
Given  the  seriousness  of  the  First  Amendment  impli- 
cations, moreover.  Mr  Dellinger  is  especially  reluc- 
tant to  devise  a  reading  of  the  statute  that  would  leave 
restnctions  on  speech  in  place. 

Not  CO  put  too  fine  a  point  on  it  Mr.  Dellinger's 
office  has  here  taken  leave  of  its  senses.  Courts  not 
infrequently  strike  down  a  particular  provision  of  a 
statute.  That  doesn't  mean  you  throw  the  whole 
thing  out  however  If  pcKSible,  you  sever  the  offend- 
ing passage  and  the  rest  .stands.  Many  laws  (though 
noc  the  one  in  question)  have  explicit  "severability" 
clauses.  Even  ones  that  don't  by  ample  court  prece- 
dent can  be  construed  as  if  they  do. 

Congress  clearty  wanted  honoraria  banned.  The 
Supreme  Court  said  no  in  tt>e  case  of  a  paracular 
class  of  people  —  but  only  in  that  case.  In  fact  the 
court  said  that  though  the  ban  was  "crudely  craft- 
ed" in  its  applicatloQ  to  all  employees,  "the  Govern- 
aient  conceivabty  might  advance  a  different  justifi- 
catian  for  an  honoraria  ban  limited  to  more  senior 
rfHruki»  thus  presenting  a  different  consDtimonal 
quesoon  than  the  one  we  decide  today" 

The  strange  thing  is  that  Mr  Dellinger  quotes  this 
very  passage  in  his  opinicn.  His  response  to  the  invi- 
tatm  fron  the  court  was  ID  slam  the  doOT.  Instead  of 
trying  to  soue  as  much  of  the  statute  as  possible — and 
one  mi^  reasonably  expect  a  measure  of  deference 
to  the  le^siature  from  someone  in  Mr  Dellinger^ 
offloe,  whose  responsibility  is,  after  all,  to  leil  the  gov- 
ernment what  the  law  is —he  goes  out  of  his  way  to 
bkiw  the  rest  of  Congress' work  up,  in  the  name  of  def- 
erence to  the  legislature.  One  might  be  forgiven  for 
thmking  that  Congress  would  be  especuiiiy  concerned 
about  the  appearance  of  impropriety  in  senior  olcials 
—  the  people  who  actually  make  policy. 

It^  outrageous.  Mr  Clinton  can  start  fixing  this,  and 
he  ought  to,  by  issuing  an  executive  order  to  his  polit- 
ical appointees  telling  them  to  comply  with  the  ban.  If 
ever  anything  made  it  kx>k  like  the  fix  was  in  in  Wash- 
ington —  well  jack  up  our  pay,  ban  honoraria,  and  let 
the  courts  throw  the  ban  out  heh-heh-heh — this  IS  It 
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Mr.  Canady.  Again,  we  thank  you  for  being  with  us  today.  We 
will  look  forward  to  working  with  you  on  this  issue.  It's  my  hope 
that  we  can  move  forward  with  some  legislation  in  this  area,  and 
we  will  certainly  look  forward  to  receiving  your  thoughts  as  we  ad- 
dress the  issue. 

Mr.  Tobias.  Thank  you. 

Mr.  Simon.  Thank  you. 

Mr.  Thompson.  Thank  you. 

Mr.  Canady.  Thank  you  very  much. 

The  subcommittee  is  adjourned. 

[Whereupon,  at  11:36  a.m.,  the  subcommittee  adjourned.] 
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